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Section  1. 

Of  mcorpo-    TTAVING  treated,  in  th,e  preceding  titles,  of  cor- 
•realPropcrty.  Xx  poreal  property,  it  will  notv  be .  necessary  to 

-discuss  the  nature  of  incorporeal  hereditaments,  and 
the  rules  by  which  they  aire  governed. 
2  Contm.  20.      2.  Incorporeal  hereditaments  contiist  of  la^^bts  and 

profits  ^ihg  I^Mi  dt  anlie^  Ml  landk     iDheir 
existence  is  merely  in  idea  and  abstracted  contem- 
plation, though   theilr  e£fects  and   profits  miy  be 
1  Inst.  9  a.     frequently  objects  of  our  bodily  senses.    Hcereditas 

alia  cwpotalkj  kUd  mMlrp^ciisi  i^^tpe^^  est  qiue 
tangi  potest  et  videri )  incorporaUsy  qtUB  tangi  nan 
potest  nee  videri. 

3.  The  principal  kinds  of  incorporeal  heredita- 
ments are,  advowsons,  tithes,  dommons,  ways,  ofiicesy 
-dignities,  franchises,  and  rents.  To  these  Sir 
W.  Blackstone  has  added  two  others ;  corrodies  and 
annuities,  which. are  here  omitted* 

Oriina  of  ^  ^^  ^^  ^^y  ^^^  ^  Christianity)  the  tioliikiation 

AdTowsoiu.    f)f  all  ecclesiastical  benefices  belonged  to  the  church. 
119  6.  Wh^n  the  piety  of  sotte  Ibhfe  induced  them  to  build 

Watson's       churches  upon  tljeir  owh  estates,  aikd  to  endb¥  them 
edit.  1725.      with  glebe  lands,  or  to  appropriate  the  tithes  of  the 

neighbouring  lands  to  their  support;  the  bishops, 
from  a  desire  of  encouraging  such  pious  undertakings, 
permitted  those  lords  tt)  uppoiilt  whatever  person  they 
pleased^  to  dflldate  ih  mch  chitfch^s^,  aiid  receive 
the  emoluments  annexed  to  them;  reserving^  liow- 
ftrer,  a  powei*  to  th^MsdVes  to  judge  of  th6  quiiljficii. 
tions  of  those  wii6  Were  thus  nominated. 

6.  This  -practice,  which  was  originally  a  mere 
indulgencei  bebsme  hi  ^ocess  of  time  a  rq^ ;  kuid 
all  th6se  who  had  either  bounded  or  endowed  It  chufcii, 
daimed  and  exercised  the  exclusive  privilege  d*  pre* 
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Renting  a  clerk  to  the  bishop,  whenever  the  church 
became  vacant. 

&  An  advowson  •  »  therefore  a  right  of  presenta-  Desoription 
Hon  to  a  church,  or  ecclesiastical  benefice.  The  word  ^^*  . 
is  derived  from  adoocatioy  which  dignifies,  in  cUentelam 
Tfdpcre.  For  in  former  times  the  person  to  whom 
tins  right  belonged  was  tailed  advocalus  eceleme'; 
because  he  was  bound  to  defend  and  protect,  both 
tiie  rights  of  liie  church,  and  the  incumbent  clerks^ 
from  oppression  and  violence;  Hence  the  right  of 
presentation  acquired  the  naitie  of  advowson,  and  the 
{yersoii  possessed  of  tiiis  right  was  called  the  patron 
rf  the  church. 

7-  Lord  Coke  says,  the^  may  be  several  patrons,  ijeni; 
knd  two  several  incumbents,  in  one  church  !  the  one 
ttf  the  one  moiety  thereof^  and  the  other  of  the  other 
fnoiety ;  and  one  part,  as  well  of  the  church  ad  of  the 
town,  allotted  to  the  one,  and  the  other  part  thereof 
to  tile  otheh  And  this  is  called  advocatfo  medktatis 
tcdesujt. 

8.  The  right  of  presentation^  and  that  of  nominal  jy^j^^  ^^  j^j^ 
tion  to  a  churchy  are  sometimes  confounded ;  but  they  mination. 
aie  distinct  things;     Presentation  is  the  ofiering  a  watt/90. 
derk  to  iiie  bishop :  nomination  is  the  offering  a  derk 
to  the  person  who  has  the  right  of  presentation; 
These  rights  may  exist  in  different  persons,  at  the 
feme  time;     'HiuSj  a  person  seised  of  an  advowson 
may  grant  to  A.  and  his  heirs,  that  whenever  •  the 
thurch  becomes  vacant,  he  will  present  such  person 
as  A.  or  his  heirs  shall  nominate.     This  is  a  good 
grtnt;  and  the  person  to  whom  the  right  of  nomination 


^  The  law  <if  advowBOBt  is  here  only  treated  of,  as  far  as  lay 
jpilroi»  are  ooncemed. 
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is  thus  granted  is^  to  most  purposes,  considered  as 

patron  of  the  church. 
9^  Where  ihe  legal  estate  ia  an  advowson  is  vested 
Tit  12.         in  trustees,  they  haye  the  right  of  presentation  in 

•them ;  byit  the  right  of  ncmiination  is  in  the  cestui 
Tiu  15.  c.  2.  que  trust.  So  in  the  case  of  a  mortgagee  of  an  ad- 
^  ^^*  V0W80Q,  the  mortgagee  has  the  right  of  presentation, 

but 'the  mortgagor  has  the  right  of  nomination^ 
Advowsons         10.  The  right  of  presentation,  which  was  originally 
appen  ant.     ^jj^^^^  ^  ^^  person  who  built  or  endowed  a  church, 

became  by  degrees  annexed  to  the  manor  in  which  it 
was  erected ;  for  the  endowment  was  supposed  to  be 
parcel  of  the  manor,  and  held  of  it ;  therefore  it  was 
natural  that  the  right  of  presentation  should  pass 
with  the  manors,  from  whence  the  advowson  was 
said^to  be  appesdant,  being  so  closely  annexed  to  the 
manoi^  that  it  passed  as  incident  thereto,  by  a  grant 
of  the  :manor.  But  though  an  advowson  is  said  to 
1  lost.  132  a.  be  appendant  to  a  manor,  yet,  in  tnuth,  it  is  appen- 
594!*^  dant  to  the  demesnes  of  the  manor,  which  are  of 

perpetual  subsistence;   and  not  to  the  rents  and 

services,  which  are  subject  to  extinguishment  and 

destruction. 

LoDgv.  11.  It  was  found,  in  a  special  verdict,  that  the 

fl^llSz.  abbot  of  S.  was  seised  of  a  capital  messuage  in  F.  and 

'  of  100  acres  of  land  there ;  that  there  was  a  tenancy 

holden  of  such  capital  messuage  by  certain  sawnces ; 
that  the  ^d  capital  messuage  had  been  known,  time 
out  of  mind,  by  the  name  of  the  manor  of  F. ;  and 
that  the  advowson  was  a{^ndant  to  it.  The  Court 
was  of  opinion,  that  here  was  a  sufiicient  manor,  to 
which  an  advowson  might  be  well  appendant. 

1  Roll.  Ab.  ^^*  ^^  ^^  ^^  ^^^  ^  ^  person  seised  of  a  manor, 
23i.pl.  19.  to  which  an  advowson  i«  appendant,  grants  one  or 
597.  *  two  acres  of  the  manor,  una  cum  advocathne^  the 
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advowson  wiSi  become  appendant  to  snch  one  or 
two  acres ;  but  the  land  and  the  advowson  must  be 
granted  by  the  same  clause. 

.    Id.  Where  the  property  of  ao  advowson  has  becR  in  groats 
once  separated  from  the  manoiv  by  any  legal  con- 
veyance, k  is.  then  called  an  advowson  in  gross^.  and 
never  eai^  be  appendant  again,  except  in  a  few  cases^ 
which  nilL  be  mentioned  hereafter;. 

14.  An  ^.advowson  appendant  may  become  in  gross 
by  various  means.     1.  If  the  manor  to  which  it  is 
appendant  is  conveyed  away  in  fee  »mple,  excepting  Dyer^  103; 
the  advowson..  '  2..  If  the  advowson  is  conveyed  away 
idthout  the  manor  to  which  it  is  appendant.    d«  If 

the  proprietor  of  an  advowson  appendant  presents  to  Wats.  69. 
it  ai  an  advowson  in  gross; 

15.  Where  a  manor,  to  wUckan  advowson  is  ap-  i  inst;l22a« 
pend^t,  descends  to  copaiieenersy  who  make  parti- 
tion of  the  manor,  with  an  express  exception  of  the 
advffvson,^  it  ceases  to  be  appendant,  and  becomes  in 

gross  ;  but  if  coparceners  make  pairfeition  of  a  manor 
to  which  an  advowson  is  appendant,  without  saying 
any  thing  of  the^advowson,  it  remains  in  coparcenaiy ; 
and  yet  in  every  of  then*  turns,  it  is  appendant  ta 
that  part.which  they  llave. 

16»  An  advowson  may  cease  to  be  appendant  Sot  Wau.  09- 
a  certain  time,  and  yet  become  again  appendant, 
Thus,  if  an  advowson  is  excepted  in  a  lease  for  life  of 
a  manor,  it  becomes  in  gross  during  the  continuance 
of  the  lease;  but  upon  ^  its  expiration,  it  again  be* 
comes  appendant.  So,  if  an  advowson  appendant  is 
granted  to  a  persoaibr  life,  it  becomes  in  gross ;  if 
afterwards  another  person  is  enfeoffed  of  the  manor 
to  which  it  is  appendant,  with  the  appurtenances,  in 
fee  simple,  the  reversion  of  the  advowson  would  pass> 

BS 
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and  at  the  expiration  of  the  gnuat  for  li&^  would 
s^ain  become  appendant. 
p  Rep.  64  a.       IJ.  If  a  manor  to  which  an  advowa<m  is  append-. 

ant,  descend  to  two  coparceners^  and  upon  a  partitioo 
^e  advow9on  is  allotted  to  one,  and  the  manor  to  the 
Other,  by  this  means  the  advowson  is  become  in  gross  y 
but  if  the  coparcener,  to  who^  the  advovson  was 
allotted,  dies  without  issue,  and  without  disposing  of 
the  advowson,  it  will  descend  to  the  other,  and  again 
become  appendant. 
P;er»  269  a.  18.  An  advowson  may  be  appendant  for  one  turn, 
^  '■  and  in  gross  for  another.     Thus,  if  a  person,  having 

an  advowson  appendant,  grants  every  second  present- 
ation to  a  stranger,  it  will  be  in  gross  for  the  turn  of 
the  grantee,  and  appendant  for  the  turn  of  the  grantor. 
IV^entatire.      19.  Advowson^  a^e  also  preseatative,  coUativ^  and 

donative.  An  advow^n  preseatative  is  that  which 
has  been  alieady  described,  namdy,  where  the  patron 
has  a  ngiht  of  presentation  to  the  bishop  or  ordinary, 
and,  moreover,  to  demand  of  him  to  institute  hia 
plerk,  if  duly  qualified, 
(^otlatiye*  SO.  An  advo^son  coUatiye  is  where  the  bishop  and 

patnip  are  one  and  the  same  person,  In  whioh  caae^ 
a£f  the  bi&ihpp  cannot  present  tp  himself,  he  does,  by 
the  one  act  of  collation  or  conferring  the  benefice, 
the  whoJe  that  is  done  in  cominon  cases  by  both  pre# 
sentation,  and  institution, 
ppnative.  gi.  An  advowson  dqnative  is  where  the  kii:^^  or 

1  Jnst.  344  a.  any  sndxject  by  his  licence,  founds  a  church  or  chapel, 
^Vats.  170.  j^^  ordains  that  it  shall  be  merely  in  the  gift  or  dis- 
posal of  the  patron,  subject  to  his  visitation  O0ly»  not 
to  that  of  the  ordinary,  and  vested  absolutely  in  the 
clerk,  by  the  paitroa's  deed  pf  donation,  witfaoM  pre^ 
^ntatipn,  institution,  of  inductipn, 
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9St.  Jf  thf  imtron  1^  a»  44v()wwii  dopative  <«ic8  i  Imi.344*, 
piesmts  to  the  wdilivyt  lad  W  clerk  js  ii4iqitte4 
asd  i]istitote4f  ih^  churab  19  by  that  qiweis  l)eccMn«h 
pTMeatfttive,  and  shaU  neyer  aft^r  be  dpnntive, 

tS.  TTie  existence  of  mi  adyowspHi  likfl  *h»t  of  Howa  s^uiu, 
every  other  inowporeal  hereditafpentt  beipg  merply  "  **^^*'^ 
in  idea  aad  abstracted  cojitf  mplatiea,  it  is  qot  capar 
ble  of  corporeal  eetaiQ  or  pos^^seien)   therefore  a     x 
prosentation  to  the  ehurcb  i»  ailowed  to  b§  equivalent   > 
0  a  corporeal  peiiin  of  l»»d^    Put  till  the  churph  ^  ln«^29fl,, 
beeomes  void,  it  it  impoaaibte  to  a^qujise  ^ny  thing 
more  than  a  sewn  m  Uw  of  DOradvQFPPD,^ 

&4«  A  person  may  be  tev wt  in  fee  aimpl?  (Mf  aii  wtet  Etuu 
advowson,  as  well  as  of  a  piece  of  land ;  ip  ^hich  ^^^ 
case,  he  and  W  hm&  h^ye  a  perpetual  right  of  pre* 
tentationu    It  may  al#p  be  p|i^e4  w^P  the  ^tftut^ 
i)e  JDofiM,  bf^  m  hiBi^tfuiient  anne^^  to  land  (. 

but  an  estale  tail  in  m  adv^vfo©,  or  ppy  (tiksx  iBe§rr 

poreal  fceveditaimeRt,  CMHiot  h§  dJ9C9iltiaued ;  ^  1  Inst.  322  K 
nothiiig  paasea  by  tb«  (grant  »f  tibis  speeifs  of  pro-  ^**^'  ^^** 

perty,  e%cept  what  Hfm  (9mm  m^y  lawiiiUy  givf , 
25.  An  ad¥»v8dn  m^  be  held  ip  jwrt  twvwy, 

coparcenary,  and  e«miiiP9*    It  m9iy  »im>  be  UmHed 

to  a  peiaon  for  Ufe  pr  ywn,  in  possession,  reniaifider* 

or  reyarsion. 
96i  A  hnsband  shall  be  t^naiit  by  the  pmtesy  of  an  Subject  ta 

advowson,  though  the  church  was  not  void  dming  ^""^^y* 
Ihe  ooverture.    For  although,  in  thia  instance,  the  *  ^'^'*'  ^^  "^ 
husband  had  but  a  seisin  in  law,  yet  as  he  coidd  by 
no  industry  attain  any  othet*  seisin,  it  shall  be  suf- 

27.  llii?  point  a)]|)efljs  to  have  been  determined  in 
81  £^.  III.    Hie  wse  is  tibius  stated  by  Broke.rr- 
.  la  a  fttoyr  kapedk  by  the  king  against  divers,  the  ^^  ucntu* 
drianJaait  mad^  title  that  the  advowflon  descended  tx)  p^*  ^* 
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three  coparceners,  who  made  partition  to  present  hj 
turns :  that  the  eldest  had  her  turn  ;  aflerwards^lhe 
second  her  turn  ;  and  he  married  the  youngest,  had 
issue  by  her,  and  she  died :  the  church  voided ;  w  it 
belonged  to  him  to  present ;  and  did  not  allege  that 
his  wife  ever  presented,  so  as  she  had  possession  in 
fact.  It  was  admitted  that  he  might  be  tenant  by 
the  curtesy,  by  the  seisin  of  the  others. 

Perk,  §  468.  28.  Although  the  church  become  void  daring  the 
'  coverture,  and  the  wife  die  after  the  six  months  past, 
before  any  presentment  by  the  husband,  so  that  the 
ordinary  presents  for  lapse  to  that  avoidance,  yet  the 
husband  shall  present  to  the  next  avoidance,  as  tenant 
by  the  curtesy- 

I  Inst.  29  a.       jf ^ ^  Hargrave  has  observed  on  this  passage,  thai 

such  a  case  is  not  within  Lord  Coke's  reason  for 
allowing  curtesy  of  an  advowson,  without  seisin  in 
deed ;  and  that  he  did  not  find  any  authority  to  sup- 
port the  doctrine,  besides  Mr.  Perkins's  name. 

And  to  99«  Where  a  widow  is  endowed  of  a  manor,  to 

Dyerr35'6.     which  an  advowsou  is  appendant,  she  is/«ititled  to 

Wats.  89.      such  advowson  j  and  if  the  church  becomes  vacant 

during  the  continuance  of  her  estate  in  the  manor, 
she  may  present  to  it*.  So  if  a  widow  is  endowed  of 
a  third  part  of  a  manor,  to  which  an  advowson  is 
appendant,  the  third  part  of  the  advowson  shall  pass 
therewith. 

Cro.  Ja.  622.      30.  A  woman  is  also  dowable  oi  an  advowson  in 

gross,  and  the  assignment  must  be  of  the  third  pre- 
sentation. 

1  Inst.  379  d.      31.  Lord  Coke  says,  if  a  man,  seised  of  an  advow* 

son  in  fee,  marries,  his  wife,  by  act  in  law,  acquires  a 
title  to  the  third  presentation ;  then  if  the  .husband 
grants  the  third  presentation  to  a  stranger,  and  dies, 
the  heir  shall  present  twice ;  the  widdw  shall  have 


'Side  XXL   Advmson.  Ck.  i.  §  31—35.  ft 

the  third  presentation,  and  the  grantee  the  fourdi : 
for  in  this  case  it  shall  be  taken  to  be  the  third  pre- 
sMtaLtion,  which  he  mi^t  lawfully  grant. 

32.  An  advowson  appendant  may  be  aliened  by  M^  be  alien- 
any  kind  of  conveyance  that  transfers .  the  manor  to 

which  it  is  appendant.  An  advowson  in  gross  may 
also  be  aliened,  but  being  an  incorporeal  heredita- 
ment, and  not  lyidg  in  manual  occupation,  it  does 
not  pass  by  livery,  but  mu9t  always  have  been  grant-  £"*K[!f^^*^ 
ed  hy  deed ;  and  although  the  law  does  not  consider 
the  exercise  of  the  right  of  presentation  as  of  any 
pecuniary  value,  or  a  thing  for  which  a  price  or  com-  *«*^  ^  2'. 
pensation  ought  to  be  accepted,  yet  the  general  right 
to  present  is  coilsidered  as  valuable,  and  an  object  of 
sale,  which  may  be  conveyed  for  a  pecuniaiy  or  other 
good  consideration. 

33.  An  advowson  may  not  only  be  aliened  in  fee,  ^'  for  the 

next  Prcaeo- 

for  life  or  years,  but  the  next  presentation,  or  any  taiion. 
ftiture  number  of  presentations,  may  also  be  granted 
away. 

*  34.  It  has  been  stated,  that  where  a  manied  man  ^^  f  ^^' 
granted  the  third  presentation  to  a  churchy  his  wife 
being  entitled  to  such  third  presentation,  as  part  of  her 
dower,  the  grantee  should  have  the  next  presentation 
after  the  wife's ;  because  the  wife's  title  arose  from 
an  act  of  law,  which  shall  not  operate  to  the  prejudice 
of  the  grantee.  But  where  a  man  granted  the  next  ^  ^^^'  ^78*- 
presentation  to  A.,  and  before  the  church  became 
void,  he  granted  the  next  presentation  of  the  same 
church  to  B.,  the  second  grant  was  held  void ;  for 
B.'s  right  of  presentation  was  destroyed  by  the  act  of 
the  party,  not  as  in  the  former  case,  by  an  act  in  law. 
35.  It  has  been  determined  in  a  modem  case,  that 
2  grant  of  the  next  presentation  to  a  church,  does  not 


10  Tide  XXI.   Advcmsotu  (Sui.  $  35,  S6. 

become  void  by  the  Crown^s  ftcquiring  |t  right  to 
present. 
Trowwd  V.  30.  Sir  KL  Qayton,  being  seised  in  fte  of  a»  l^^* 
2  H.  Black,  vowson,  the  chuTeh  being  then  foil  by  A  deed  ppll^ 
61^*  ^^Re  P^"*®^  ^  ^-  Kenrick,  his  executors,  icCt,  the  next 
439  ^  778.    presentation,  donation,  and  free  diqKMition  of  the  said 

church,  as  fully,  freely,  and  entirely  as  the  said  Sir 

K.  Clayton  or  bis  heirs.    The  person  who  was  then 

incumbent  was  made  Bishop  of  Rochester,  whereby 

VidetbeKiDg  the  chuTch  beesme  vacant,  and  the  King,  by  reaseio^ 

dott,^      ^'    ^f  Ws  royal  prerogative,  acquired  a  right  to  present  9i 

1  shoir.  R-    fit  person  to  the  said  church.    It  was  contended 

that,  in  the  event  ths^t  had  happened,  this  gr$uit  be-r 
Cro,Ja.69i.  came  void;  that  in  the  case  of  Wwdley  v.  Spisc. 
Winch.  94.    jx^ter,  it  was  held,  the  grantee  of  the  next  avoidance 

must  have  the  next,  or  none  at  all,  and  nwst  lose  bis 
right  by  the  intervention  of  the  prefi^fitiVte,  o»  the 
promotion  of  the  incumJbefit  to  a  bi^h^pric,.  Qn  th^ 
other  side  it  waa  argued,  that  the  authority  of  the 
case  of  Woodley  v^  Episc*  Exeter  was  expi^essly  coft- 
tradicted  by  the  note  in  the  maigin  of  Dyer,  2^8  K 
which  waa  appaiently  Ibe  mme  citse«  where  it  ww 
stated  to  have  been  maolved  by  the  Court,  the*  tlw 
grantee  should  faa^vn  llie  ne%t  avoidance  ftHer  the 
prerogative  presentatioii,  because  th»t  was  the  ael 
of  the  law :  and  the  prerogative  of  the  King,  which 
excluded  him  from  the  &st  presentation*  injured 
no  one. 

The  Court  of  Common  Pl«is  held,  that  thegrwt*^ 

of  the  next  preaentation  should  present  on  the  ne^t 

.vacancy,  opeasiooed  by  the  death  or  resignatjitm  of  tb^ 

King's  presentee.    This  judgement  was  affirmed  by 

8  Br9.  P^l.    the  Court  of  Kin^s  Bench ;  and  efierwajsda  by  the 

House  of  Lords,  widi  the  assent  of  the  Judges. 
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37*  Where  a  penon  has  only  aparticular  estate  in 
a  iqaiior,  to  which  an  advowson  is  appendant,  he  can 
of  course  only  alien  the  advowson  for  so  long  as  his 
estate  shall  continue. 

3&  A  tenant  in  tail  of  a  manor,  to  which  an  ad-  Bawles  r. 
vowaon  was  appendant,  granted  the  next  avoidance  ^^j^^j 
of  the  advowson^  and  died ;  the  issue  entered  on  the  84d. 
manor,  and  the  grant  was  held  to  be  void. 

39-  Tenant  in  tail  and  his  son  joined  in  a  grant  of  Wjrel'tCai^ 
the  next  avoidaiuce  of  a  church  j  ti^  tenant  in  tail  ^^^*  ^^* 
died.  It  was  adjudged  that  the  gnuit  was  void 
against  the  soq  and  heir  that  joined  in  the  granti^ 
because  he  had  nothing  in  the  advowson  at  the  time 
of  the  gvant,  neither  in  posaes^tion  nor  right,  nor  in 
actual  possibility. 

40.  If  a  tenant  for  life  grants  the  next  presentation  T>nxAt  r^ 
io  a  church,  such  grant  is  void  oa  to  the  rcmainder-x  T^^pg^^ 
man.  Ca.  i08. 

41.  It  is  said  by  IfOrd  Coke^  that  an  advowBoa  is  is  Abmu  for 
assets  to  satisfy  a  warranty ;  but  that  an  adrowsoB  in  ^^S^^  ^ 
gross  is  not  es^t^ndible  upon  a  writ  c£e/^iti  bcqause  i  lntt-374^ 
no  annual  value  can  be  set  iipon  it.    It  has  however  401] 
been  detenoined,  that  an  advowson  in  gross,  wliether  ^  ^^  ^^* 
the  propriety  haa  a  l^al  or  an  equitable  mtmat 

tbetein^  is  assets  for  the  payment  of  debts )  and  wfll 
be  directed,  by  the  Goiut  of  Oianoery,  to  be  aoU  fyf 
that  purpose. 

42.  John  Tong  being  indebted  to  several  peraons,  Tong  r. 
by  judgement,  bond,  and  simple  contract,  in  great  3v^||^^Ab' 
siiiBs  of  money,  died  intestate;  seised  in  fee,  among  144. 
oth«r  things,  of  the  trust  of  an  advowson  in  f^ois.  ca.  n4.^^ 
Upon  a  bi^  filed  by  the  creditors  of  John  Tong,  pray- 
ing a  sale  of  his  real  estate  for  the  payment  &£  hia 

debts,  a  question  arose  whether  this  advowson  was 
assets ;  Lord  King  decreed  that  it  was,  and  should  be 
S(d4  for  the  payment  of  Tong's  debts^ 
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Oa  an  appeal  frotti  this  decree  to  the  House  of 
Lords,  it  was  insisted  by  the  appellants,  that  ttiis  ad- 
Towson  was  not  assets  at  law,  or  liable  to  the  denumdft 
of  any  of  the  creditors  of  Tong  j  because  at  \b.^w  no 
inheritance  was  liable  to  any  execution,  that  was  not 
capable  of  raising  some  profits  towards  satisfaction  of 
the  debt,  which  an  advowson  was  noL  On  the  other- 
side  it  was  contended,  that  at  common  law,  an  ad- 
vowson in  fee  was  an  hereditament  descendible  to 

■ 

the  heir,  valuable  in  itself,  and  saleable ;  and  even 

capaUe,  if  necessary,  of  having  an  annual  value  put 

upon  it ;  and  was  therefore  legal  assets  in  the  hands 

of  the  heir* 

.  The  decree  was  affirmed,  with  the  concurrence  of 

all  the  Judges. 

WestMiQg  T.  (    43..  In  a  case  before  Lord  Hardwicke  in  17^6^  one 

3  Mk.  46o!    ^^  ^^  questions  was,  whether  an  -advowson  in  gross 

was  assets  by  descent  His  Lordship  observed^  it 
had  been  said  the  authorities  went  no  farther  than 
where  there  had  been  a:  trust  of  an  advowson,  aiid 
did  not  extend  to  a  legal  interest ;  but  that  this  ai^« 
ment  was  quite  cut  up  by  the  roots  by  the  determina^ 
tion  of  the  House  of  Lords  in  the  case  of  Tong  v« 
Kobinson.  In  the  minute  book  of  that  day,  it  was 
taken  down  that  the  question  proposed  to  be  asked 
by  Ihe  Judges  was,  whether  an  advowson  in  fee  was 
assets.  It  must  have  been  defectively  taken  by 
the  clerk :  the  question  intended  was,  whether  an 
advowson  in  gross  in  fee  was  assets ;  for  there  could 
be  no  doubt  as  to  an  advowson  appendant  to  a  manors 
because  the  manor  itself  being  assets,  what  was  ap- 
pendant must  be  assets  likewise  ;  and  decreed  that 
it  was  assets  by  descent^  to  satisfy  specialty  debts.. 
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Section  1. 

AN  advawson  consisting  in  the  right  of  presenta*  Presentation. 
tion».itwill  be  necessary  to  examine  into  the 
natiMre  of  this  act,  and  the  consequences  that  attend 
it ;  the  time  within  which  it  must  be  done ;  and  the 
persons  who  are  capable  of  performing  it* 

2.  Presentation  is  the  ofienng  a  clerk  by  the  patron  i  Inst.  120  a. 
or  proprietor  of  an  advowson  to  the  ordinary :  this 
might  formerly  have  been  done  either  by  word  or  by 
writing ;  but  since  the  statute  of  frauds^  29  Cha.  II. 
c.  S.  §  4.)  it  is  necessary  that  ^  presentations  be  in 
.writing. 


n 
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Idem.  3,  A  presentation  in  writing  is  a  kind  of  letter, 

not  a  deed,  from  the  patron  to  the  bishop  of  the 
diocese,  in  which  the  hving  is  situated,  requesting 
him  to  admit  the  person  presented  to  the  church. 

4.  A  presentation,  though  duly  made  in  all  re- 
spects, may  be  revoked  or  varied.     This  was  always 
held  with  respect  to  the  king,  but  was  doul^ted  as  to 
lay  patrons.    It  appears,  however,  to  be  now  fuUy 
settled*  that  a  lay  patron  may  revoke  his  presentation 
Rosen  ?,       at  any  time.     Sir  W.  Blackstone  has  observed,  that 
2  Black.  R/  ^  presentation  was  certainly  revocable  by  the  prin- 
1^^'  p*ri     ^V^^®  ^f  *^®  common  law,  because  it  vested  no  right 
Ca.  117.    *    inanyone^  not  even  in  the  clerk  presented;  for  if 

the  clerk  had  a  right,  the  law  would  give  him  a 
remedy  to  recover  it  when  invaded.  There  was^ 
however^  no  species  of  common  law  action  open  or 
competent  to  a  clerk,  to  recover  a  presentation,  when 
obstructed,  but  to  the  patron  only.  And  it  was  said 
arguendo  J  in  the  House  of  Lords,  that  a  presentation 
conferred  no  interest  whatever. 
1  Inst.  244  a.      5.  When  the  ordinary  declares  that  he  approves  of 

the  presentee,  as  a  fit  person  to  serve  the  church  to 

Which  he  is  presented ;  the  clerk  is  said  to  be  ad'i 

fiiifetedi 

InatitutioD.        6.  Institution  is  the  commitment  to  the  clerk  of 

1  ln»t.344a.  ^  ^^^  ^f  ^^1^  y^y  ^^  Ordinary.    The  forte  and 

manner  of  it  is  thus :  tiie  clerk  kneels  before  ibe 
ordinary,  whilit  he  reads  the  words  of  the  institution^ 
-^  dbt  of  a  written  instrument  drawn  for  this  purpose^ 

with  the  episcopal  seal  aj^ndant,  which  the  eleric 
holds  in  his  h^uid  during  the  ceremony, 
Wau«  156.        7«  'I'he  act  ef  presentation  only  gives  the  cleik  a 

right  tfrf  rem,  but  invtitution  gives  him  a  r^t  in  re : 
therefore  the  clerk,  when  instituted,  may  enter  upon 


the  gldbe^  and  take  the  tithes ;  though  he  cannot  yet 
sue  for  them* 

S.  Ailer  institution  giv^i*  tjiie  ordinary  iBBues  his  indtMtiiWv 
tasmdate  fox  induction^  directed  to  him  who  has  power  ^^'*  ^^' 
to  induct  of  common  rights    This  person  is  generaltj 
the  archdeacon  of  the  diocese ;  though  by  prescription 
or  composition  others  may  induct. 

9«  The  induction  is  to  be  made  according  to  the  i  Bum's  Eoc« 
tenor  and  language  of  the  mattdatd^  by  investing  the  ^»  ^^^ 
clerk  with  full  possessiim  of  all  tiie  profits  belonging 
to  the  church*   Aceordingly  the  person  who  inducts^ 
usually  takes  the  derk  by  the  hand,  and  Uys  it  ixpoKk 
the  ring  of  Uie  church  door  \  te  if  the  church  a  in 
ruinay  then  upon  the  wall  of  the  church  or  church- 
yaird^  aad  st^  to  this  eftctt^^^By  virtue  of  this 
mandate  I  do  induet  you  ftito  the  real^  actiMl,  and 
corporeal  possession  of  the  church  of  C.  with  all  the 
liglusi  pmfits,  and  BppiyrtoiM;ices  thereunto  belong- 
iag%**    AAer  which  the  inductiN:  opens  the  dioor^  and 
puts  the  clerk  into  the  chwoh,  who  usually  teifc  the 
bell^  to  fiiake  his  ii^ittction  paUic,  and  known  to  the 
parishiotiusia ',  aftei;  this  the  inductcnr  endnmes  m  certi* 
ficate  of  the  induction  on  the  mandate,  which  is  ifii^ 
nessed  bf  the  ^rso&s  pretent. 

10«  It  has  been  atated,  that  in  the  case  of  an  ell- 
vowson  donative^  neftha"  presentation,  institution^  ^ 
induction  are  necessary* 

11.  Presentaticm  must  be  tnade^thin  six  calendar  2!^^;» 

^        ,      ,      ,      ^   ,     -        .  _  ,         Wats.  c.  12. 

months  after  the  death  of  the  last  mcumbent,  othesN 
wise  the  right  accrues  to  the  ordinary ;  which  is 
eaUed  a  4ap8e.  It  bei%  lor  the  interest  of  religicn 
that  the  church  ahould  be  provided  with  an  officiating 
yyipifrtPi^  the  law  has  therefi)re  given  this  right  of 
lapse,  in  order  to  quicken  the  patfeni  who  might 
odierwise,  by  sufifering  the  church  t6  remain  vacant, 
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avoid  paying  his  ecclesiastical  dues  ;   and  thereby 
ihistrate  the  pious  intentions  of  the  founder. 
2In3t.36i.        12.  As   the  computation   of  time  concerns  the 

church,  it  is  therefore  made  according  to  the  rules  of 
the  canon  law,  that  is,   by  the  calendar,   for  one 
half  year ;  not  counting  twenty-eight  days  to  a  montii : 
and  the  day  on  which  the  church  becomes  vmd  is 
not  to  be  taken  in  the  account. 
2  Buri%  Be.      13.  As  to  the  time  from  whidhi  the  six  months  are 
2  Roll  Ab     ^  commence,  the  rule  of  the  canon  law  in  all  cases 
^es.        *    was,  that  the  six  months  should  be  reckoned,  not 

from  the  time  of  the  voidance,  but  from  the  time 
when  the  patron  had  notice  of  the  voidance.  As  if 
the  incumbent  dies  beyond  sea,  the  six  months  shall 
not  be  counted  from  the  time  of  his  death,  but  from 
the  time  of  the  patron's  knowledge  thereof. 
Idem,  329.         14.  It  has  also  been  held,  that  although  no  lapse 

shall  incur,  if  no  notice  be  given ;  yet  if  in  such  a 
case  a  stranger  presents,  and  his  clerk  is  instituted 
and  inducted,  and  the  patron  gives  no  disturbance 
within  six  months,  he  has  no  remedy  for  that  turn ; 
because  induction  is  a  notorious  act,  of  which  he  is 
bound  to  take  notice. 
.--. «.        ...  Where  .clerk  Ur^f^^^y.^ 

or  on  account  of  his  morals,  the  patron  ought  to  have 
notice,  that  he  may  present  another  in  due  time ;  yet 
if  he  neglects  to  do  so,  thfe  lapse  shall  incur  from  the; 
death  or  cession  of  the  former  incumbent,  not  from 
the  time  of  notice. 
IdennSBP.         16.  If  the  derk  be  not  refused,  but  the  bishop 

only  delays  the  examination  of  him,  whereby  the  six 

months  pass,  no  lapse  shall  incur ;  becaose  the  church 
remains  void  by  the  bishop's  own  fault ;  and  he  is 
thereby  a  disturber. 
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17-  Afler  the  church  has  lapsed  to  the  immediate  Idem.  115^ 
ordinary,  if  the  patron  presents  before  the  ordinary 
has  filled  the  church,  the  ordinary  ought  to  receive  > 
his  clerk.  For  lapse  to  the  ordinary  is  only  an  op- 
portunity of  filling  a  trust,  viz.  of  appointing  a  proper 
person  to  supply  the  living,  in  the  case  of  the  patron's 
neglect ;  which  being  performed  by  the  patron  him- 
self, the  ordinary  can.  then  derive  no  advantage 
fix)m  it. 

18.  In  the  case  of  an  advowson  donative,  no  lapse  Wau,  107. 
incurs  by  the  non-presentation  of  the  patron,  within 

six  months :  the  ordinary  may  however  compel  the 
patron  to  present,  by  means  of  ecclesiatical  censures. 

19.  With  respect  to  the  persons  capable  of  exer-  Whomay 
cising  the  right  of  presentation,  all  those  who  are  sole  P'®**"^' 
seised  in  fee,  in  tail,  or  for  life ;  or  possessed  of  a  term 

for  years,  of  b  manor,  to  which  an  advowson  is  appeiv 
dant ;  or  of  an  advowson  in  gross  ;  may  present  to 
the  church. 

20.  Where  a  person  is  entitled  to  an  advowson  in  W****  i^o. 
right  of  his  wife,  he  must  present  in  his  own  nam^ 

and  that  of  his  wife  ;  and  not  in  his  own  name  only, 
in  r^ht  of  his  wife. 

21.  It  has  been  stated  that  a  man  may  be  tenant  c.  l.  $26,&c, 
by  the  curtesy,  and  a  woman  tenant  in  dower,  of  an 
advowson ;    in  which  case  they  may  present  to  the 

church,  if  it  becomes  vacant  during  their  lives. 

22.  Where  a  person  is  seised  of  an  advowson,  and  i  Inst,  388  a. 
the  church  becomes  vacant  in  his  lifetime;   if  he  Wats. 75. 
dies  befpre  he  has  presented,  the  right  of  presenta- 
tion devolves  to  his  executors,  because  it  is  considered 

as  a  chattel  real.     But  if  theThcumbent  of  a  church  Id.  76, 
be  also  seised  in  fee  of  the  advowson  of  the  same 
church,  and  dies,  the  right  to  present  will  devolve  to 
his  heir,  and  not  to  his  executor.    For  the  avoidance 
Vol.  IIL  C 


18  Title  XXI-    Advowson.   Ch.  u.  §  22— «5. 

and  descent  to  the  lieir,  happening  at  the  same  instant, 

the  title  of  the  heir  shall  be  preferred,  as  the  oiost 

ancient  and  worthy, 

Rmithley  v.         23.  Where  a  person  has  a  grant  of  the  next  pre- 

Dyer,  13*5  a.    sentation  to  a  cliurch,  it  is  considered  as  a  chattel 

real,  which,  if  not  disposed  of,  will  vest  in  hi*  execii- 
tor. 
Infants.  24.  Lord  Coke  says,  a  guardian  in  socage  of  an 

3         j5g'    infant,  seised  of  a  manor  to  which  an  advowson  is 

appendant,  shall  not  present  to  the  church ;  because 
he  can  take  nothing  for  the  presentation,  ibr  whicb 
he  may  account  to  the  heir ;  and  therefore  tlie  heir 
shall  in  tliat  case  present,  of  what  age  soever 
he  be* 

This  doctrine  is  now  fully  established ;  and  in  the 

following  case  it  was  determined  that  an  infant,  who 

was  not  a  year  old,  might  nominate  or  present  to  a 

church, 

Arthington  v,       25.  CyriU  Arthington.  conveyed  an  advowson  to 

2  Al^Eq!       trustees,  upon  trust  to  present  such  son  of  a  particu- 

518.  lax  person,  as  should  be  capable  of  taking  the  same, 

when  the  church  became  void :  and  if  that  person 
had  no  son  qualified  to  take  the  living  at  that  tim^ 
then  in  trust  to  present  such  jp6rson  as  the  grantor, 
his  heirs  or  assigns,  should  appoint,  and  in  default  of 
such  nomination  by  the  grantor  or  his  assigns,  that 
the  trustees  should  present  a  person  of  tlieir  own 
choosing.  The  grantor  died,  leaving  his  son  and 
heir,  an  infant  of  six  months  old.  The  living  became 
vacant,  and  the  person  named  in  tlie  deed  having  then  no 
son  capable  of  taking  die  living,  the  guardian  of  the  soli 
took  him  in  his  arras,  and  guided  his  pen  in  making 
his  mark  ;  and  made  him  seal  a  writing,  whereby  one 
Hitch  was  nominated  and  appointed  to  the  trustees, 
in  order  to  be  presented  by  them  to  the  living^    The 
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trustees  supposing  the  plaintiff,  as  an  infant,  unable 
to  make  such  an  appointment,  refused  to  present 
Mr.  Hitch ;  upon  which  the  infant  brought  his  bill 
against  the  trustees,  to'havethem  execute  their  trust, 
in  presenting  his  nominee. 

It  uras  argued  for  the  defendants  that  the  presen- 
tations of  clerks  to  bishops  for  admission  to  churches, 
was  an  act  that  rec{uired  judgement  and  discretion, 
which  an  infant  was  not  master  of ;  and  though  the 
law  ^u^red  them  to  present  to  their  own  livings,  yet 
it  was  of  necessity,  because  there  was  nobody  else  to 
do  it,  and  if  they  could  not,  then  a  lapse  must  incur ; 
for'  a  presentation  to  a  living  being  a  thing  of  no 
value,   and  therefore  not  to  be  accounted  for,  a 
guardian  could  not  have  it :  whereas  in  the  present 
case,  if  the  grantor  or  his  heirs  neglected  or  were 
incapable  of  presenting,  the  trustees  were  expressly 
•  authorized  to  present,  whose  act.  would  be  considered 
as  the  act  of  the  infant ;  so  that  no  injury  would  be 
done  to  any  body.     And  though,  in  case3  of  evident 
necessity,  equity  might  square  itself  by  law,  yet, 
"where  no  such  necessity  appeared,  reason  and  conunon     , 
sense  ought  to  prevail :  from  whence  it  was  inferred j 
that  the  nomination,  being  an  act  requiring  discre- 
tion and  judgement,   was  void;   and  the  trustees 
entitled  to  present  their  own  clerk. 

On  the  other  side  it  was  contended,  that  in  the  case 
of  presentation,  as  an  iitfant  just  born  might  present 
at  law,  so  .the  law  did  not  look  on  it  as  an  act  which  . 
required  discretion  in  the  patron ;  nor  indeed  was  it 
tequisite,  for  infants  being  supposed  to  follow  the 
directions  of  their  guardians,  might  be  informed  by 
them,  who  was  a  proper  person ;  or  if  they  were  not, 
yet  a  presentation  being  only  a  bare  recomm>endation 
of  a  clerk  to  the  bishop,  and  not  an  act  which  gave 

C2 
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3  Atk.  710.     any  interest  in  the  Hving,  and  the  bishop  being  abscv 

lute  judge  of  the  person's  abilities,  there  did  aot 
appear  any  great  reason  why  an  infant  might  not 
make  it,  as  well  as  a  person  of  full  age ;  and  it  was 
not  of  necessity  that  they  must  present ;  for  though  a 
lapse  might  incur,  yet  the  presentation  of  the  minor, 
on  the  next  -vacancy,  was  reserved  ;  and  nothing  di- 
vested  out  of  him  by  the  bishop's  collation  j  so  that, 
as  to  tbe  infant,  it  was  the  same  whether  the  bishops 
collated,  or  the  trustees  presented :  wherefore  they 
inferred  equity  ought  to  be  bound  to  the  law,  since 
the  case  and  reason  of  the  thing  was  alike,  for  other- 
wise the  greatest  confusion  and  uncertainty  would 
follow. 

Lord  King  said — "  An  infant  of  ?one  or  two  years 
old  may  present  at  law ;  then  why  may  they  not 
nominate  ?  Does  the  putting  a  mark  and  seal  to  a 
nomination  require  more  discretion  than  to  a  pre- 
sentation ?  The  guardian  is  supposed  to  find  a  fit 
person,  and  the  bishop  to  confirm  his  choice ;  and  if 
this  is  permitted  in  law,  why  should  a  court  of  equit}^ 
act  otherVise  in  equitable  estates  ?"  Decree  for  the 
plaintiff. 

A  Inst.  89  a.  '    26.  Mr.  Hargrave  has  observed,  that  though  this 

**•  '  decision  may  remove  all  doubts  about  the  legal  right 

of  an  infant  of  the  most  tender  age  to  present,  still 
it  remains  to  be  seen  whether  the  want  of  discretion 
would  induce  a  court  of  equity  to  control  the  exer- 
cise, where  a  presentation  was  obtained  from  an  infant, 
without 'the  concurrence  of  the  guardian. 

Joint  Te-  27^  Where  an  advowson  is  held  in  joint  tenancy, 


nantB. 


Wilson  V.  ^1  th^  j^^^*  tenants  must  concur  in  the  presentation. 

Kirkshaw,  jf  an  advowson  is  vested  in  trustees  and  their  heirs, 

1  Ves.  413.  .              ' 

7  Bro.  Pari,  upon  trust  to  present  to  the  church  whenever  it 

Ca-  296-  becomes  vacant,  they  are  joint  tenants  j  and  there- 
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fore,  upon  any  avoidance,  must  all  join  in  the  pre- 
sentation. 
.  28.  If  there  be  t^o  ioint  tenants  of  an  advowson,  *  ln«t.  istb^ 

2  —  365* 

and  one  presents  without  the  other,  this  is  no  usurpa- 
tion upon  his  companion.  But  if  tlie  joint  tenant 
who  presented  dies,  it  shall  serve  for  a  title  In  a  quare 
impeditf  brought  by  the  survivor :  if  one  joint  tenant 
presents,  or  if  they  present  severally,  the  ordinary 
may  either  admit,  or  refuse  such  a  presentee  ;  unless 
they  all  join ;  and  afler  the  six  months,  he  may  pre- 
sent by  lapse. 

29*  JBy  the  common  law,  where  an  advowson  de-  coparcenen. 
scends  to  coparceners,  and  they  cannot  agree  to  p,^"*V  155  *• 
present  jointly,  the  eldest  sister  shall  have  the  first 
turn,  the  second  the  next,  and  so  of  the  rest,  accord- 
ing to.  their  seniority :  this  privilege  extends,  not  only  2  Inat.  365. 
to  tbeir  heirs,  but  to  the  several  assignees  of  each 
coparcener,  whether  they  acquire  the  estate  by  con- 
veyance, or  by  aet  ia  law^  as  tenant  by  the  curtesy, 
who  shall  have  the  same  privilege  by  presenting  ia    . 
turn,  as  his  wife  would  have  had,  if  alive^ 

30.  The  estate  of  an  advowson  descended  to- two  BuUerr. 
daughters  as  coparceners :  the  church  became  vacant  ete^^i  V«. 
twice  in  their  time,  and  both  joined  in  presentation :  340. 
the  ddest  married,  settled  her  estate  in  the  common 
way,  and  died.     A  vacancy  happening,  the  husband 
of  the  eldest,  entitled  to  her  estate  as  tenant  by  the 
curtesy,  or  under  the  settlement,  claimed  to  present. 
The  question  was,  whether  the  alternate   turn   of 
presentation  among  coparceners  continued  to    the 
grantee;  that  is,  whether  the  persons  to  whom  it 
was  conveyed  were  to  Jbe  considered  as  enjoying  the 
same  privileges  of  presenting  in  turn,  as  the  3ister€i, 
Wd  parceners,  if  they  had  their  own  estate. 

C  3 
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Mr.  Baron  Clarke  was  clearly  <^  (^nion,  upon  the 
Wiiles  Rep.  £LUthority  of  the  passage  in  2  Inst.  365.,  that  the  buB- 
fi63.  band  of  the  eldest  sister  was  entitled  to  the  pre- 

sentation. 

31.  By  the  statute  Westm.  2.  c.  5.  it  is  provided^ 
that  where  an  advowson  descends  to  coparceners, 
though  one  presents  twice,  and  thereby  usurps  upon 
his  coheir,  yet  he  that  was  negligent,  shall  not  be 
barred,  but  another  time  shall  have  his  turn  to  present 
when  it  falleth. 
2  Inst.  365.  32.  Lord  Coke,  in  his  comment  on  this  statute, 
246^^^  ^^'     ^y^^ — ^^  ^  stranger  usurps  in  the  turn  of  any  of 

tbeni,  this  does  not  put  her  sister  out  of  possession, 

in  respect  of  the  privity  of  estate,  no  more  than  if* 

one  coparcener  takes  the  whole  profits. 

Bro.  Ab.  Tit.      33.  There  were  four  coparceners  of  an  advowson. 

^"nV"'^     The  first  daughter  presented  to  the  first  avoidance  ; 

the  second  daughter  to  the  second ;  on  a  third  avoids 

ance,  a  stranger  usurped  on  the  third  daughter,  and 

Vide  Barker    presented  j  the  presentee  was  instituted  and  inducted 

Willes  R.'      2i^d  ^^^     '^^  fourth  shall  not  lose  her  turn  by  the 

^  u*    HI       third  daughter's  suffering  a  stranger  to  present  by 

1  Hen.Black.  •         »  i    it  i  •  i 

412.  usurpation,  but  shall  present  to  that  avoidance. 

2  Inst.  365.        34.  Although  coparceners  make  composition  to 

present  by  turns,  this  being  no  more  than  the  law 
doth  appoint,  expressio  eorum  qtue  tacite  instmt^ 
nihil  operatur :  therefore  they  remain  coparceners 
of  the  advowson ;  the  inheritance  of  which  is  not 
divided. 

Tenants  in         35.  Tenants  in  common  of  an  advow:son  must  aQ 

ommon.      j^j^.  .^  presenting  to  the  church.      If  they  present 

severally,  the  ordinary  may  either  admit  or  refuse  the 

clerk ;  and  after  six  months^  he  may  present  by  lapse* 

2  Roll.  Ab.      But  if  one  tenant  in  common  presents  alono,  this  will 

not  put  the  other  out  of  possession. 


TitkXXh  Advmson.  Ch.  ii.  §  36— 38.  23. 

-86.  It  is  laid  down  by  Lord  Holt,  that' joint  tenants  ^^«^^ 

1       Parmion. 

rf  an  advowson  may  make  partition  to  present  by  Ep,  Samm  v. 

tuma ;  which  will  divide  the  inheritance  atiqtmtenusy  |  Ld^^avm 

and  create  separate  rights.     So  that  the  one  shall  535« 

present  in  the  one  turn,  and  the  other  in  the  other ; 

which  is  a.  sufficient  partition.    For  partition  of  the 

profits,  is  a  partition  of  the  thing,  where  the  thing 

and  the  profits  is  the  same*     It  cannot  make  two 

advowsons  oiit  of  one,  but  it  can  create  distinct  rightci 

to  present  in  the  several  turns.    And  in  this  case 

each  of  the  parties,  is  said  to  have  advocationem  me^  l  Inst.  18  a. 

£etat$s  ecelesicB. 

97-  By  the  statute  7  Ann.  c.  18.  §  2.  it  is  enacted, 
^  That  if  coparceners,  or  joint  tenants,  or  tenants  in 
common,  be  seised  of  any  estate  of  inheritance  in  the 
advowson  of  any  church  or  vicarage,,  or  other  eccle- 
siastical promotion,  and  a  partition  is  or  shall  be 
soade^  between  them,  to  present  by  turns,  that  tbere^ 
upon  every  one  shall  be  taken  and  adjudged  to  be 
seised  of  his  or  her  separate  part  of  the  advowson,  to 
present  in  his  or  her  turn;  as  if  there  be  two,  and 
they  make  such  partition,  each  shall  be  said  to  be 
w&seif  tlie  one  of  the  one  moiety  to  present  in  the 
first  turn,  the  other  of  the  other  moiety  to  present 
in  the  second  turn :  in  like  manner,  if  there  be  three, 
four,  or  more ;  every  one  shall  be  said  to  be  seised 
of  his  or  her  part,  and  to  present  in  his  or  her  turn.'* 

38.  Where  a  person  mortgages  an  advowson,  the  Mortgagors 
legji  right  to  present  is  transferred  to  the  mortgagee ;  Jl^i^c."^"^*' 
yet  he  cannot  present  a  clerk  of  his  own  choice ;  Amhusrst  v. 
whether  the   advowson  be  appendant  or  in  gross.  2Vern,40l. 
For  rince  the.  presentation  is  gratuitous,  and  the  ^"jj^  ^* 
mortgagee  cannot  account  for  any  benefit  from  it^  Com.*R.  343. 
a  court  of  equity  will  compel  him  to  present  the 
iiOQunee  of  the  mortgagor. 

C4i 
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Msckenzie  v. 
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3  Atk.  559. 


Gardiner  v. 
Griffith, 
2  P.  Wms. 
404. 
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39«  A  petition  was  presented  on  behalf  of  a  mort* 
gagor,  that  the  mortgagee  of  a  naked  advowson 
might  aceept  of*  his  nominee,  and  present  him  upoit 
an  avoidance,  the  incumbent  being  dead.  It  was 
insisted  for  the  mortgagee,  that  as  there  was  a  large 
arrear  of  interest,  he  ought  to  present,  if  any  advan- 
tage accrued  from  it ;  and  the  case  in  Peer  Williams 
was  cited,  where  the  plaintiff's  father,  being  possessed 
of  a  99  years  term  of  the  advowson  of  Eckington, 
made  a  mortgage  thereof  to  the  defendant,  and  in 
the  mortgage  deed  was  a  covenant,  that  on  every 
avpidance  of  the  church,  the  mortgligee  should 
present ;  in  which  the  Court  gave  no  opinion ;  but 
seemed  to  incline,  that  the  mortgagee  had  a  right  to 
present. 

Lord  Hardwicke  was  of  opinion  that  the  mortga^ 
gor  ought  to  nominate  ;  and  that  it  was  not  presumed 
any  pecuniary  advantage  was  made  of  a  presentatioiu 
He  observed  that  these  were  indifferent  securities,  but 
the  mortgagee  should  have  considered  it  before  he 
lent  his  money ;  and,  instead  of  bringing  a  bill  of 
foreclosure,  as  he  had  done  in  this  case,  should  have 
prayed  a  sale  of  the  advowson.  The  next  day  he 
mentioned  that  he  was  not  clear  as  to  this  point,  and 
that  he  had  looked  into  the  case  of  Gardiner  v« 
Griffiths,  according  to  the  state  of  it  in  the  House  of 
Lords,  where  the  decree  of  Lord  King  was  affirmed, 
and  said  that  was  a  mixed  case  ;  and  that  he  doubted 
himself  whether  a  covenant,  that  the  mortgagee 
should  present,  as  was  the  case  there,  was  not  void ; 

being  a  stipulation   for  something  more  than  the 

« 

principal  and  interest ;  and  the  mortgagee  could  not 
account  for  the  presentation. 

The  question  was  adjourned  for  farther  considera^ 
tion  to  the  next  day  of  petitions,  when  the  mortgagee 
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not  being  able  to  find  any  precedent  in  his  favour, 
gave  up  the  point  of  presenting ;  and  an  order  was 
made  that  the  mortgagor  should  be  at  liberty  to  pre- 
sent, and  the  mortgagee  was  obliged  to  accept  of  the 
mortgagor's  nominee. 

40.  It  was  formerly  understood  that  where  a  manor.  And  Tenants 

by  Stftlut6 

to  which  an  adyq^wson  was  appendant,  was  extended  Merchant, 
on .  a  statute  merchant ;  if  the  church  became  void  ^"°^f  ^  ^* 

£p«  Glonces* 
during  the  cognizee's  estate,  he  might  present  to  it.  ter,  Ow.  49. 

But  it  is  to  be  presumed,  that  if  a  case  of  this  kind 

Were  now  to  arise,  tbe  cognizor  of  the  statute  would 

be  allowed  to  nominate  a  clerk  to  the  cognizee ;  by 

analogy  to  the  case  of  a  mortgage. 

41.  It  has  been  held,  that  if  a  patron  of  a  church  AndBank- 
is  a  bankrupt,  and  the  church  becomes  v6id  before  Wats.  IM. 
the  advowson  is   sold  under  the  commission,  the 
bankrupt  shall  present,  or  nominate,  to  the  church. 

42.  With  respect  to  the  persons  who  are  disabled  ^^  Y^  *** 
£rom  presenting  to  a  church,  none  but  natural-bom  presenting, 
subjects  can  excercise  this  right.     And  therefore  Wats.  106. 
if  an  alien  purchases  an  advowson,  and  the  chikrch 
becomes  vacant,  the  king  shall  have  the  presenta- 
tion. 

43.  Where  a  person  seised  of  an  advowson  is  out- 
lawed, and  the  church  becomes  vacant  while  the 
outlawry  is  in  force,  such  person  is  disabled  from 
presenting,  and  the  avoidance  is  forfeited  to  the 
crown. 

44.  By  the  statute  1  Will.  &  Maiy,  feess.  1.  c.  26. 
every  person  who  shall  refuse  or  neglect  to  subscribe 
the  declaration  mentioned  in  an  act  of  that  parha- 
ment,  intituled  <<  An  Act  for  the  better  securing  the 
Government,  by  disarming  Papists  ;'^  shall  be  disabled 
to  make  any  presentation  to  a  benefice.    And  the 
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chtincellor  and  scholars  of  the  universities  of  Oxford 
srnd  Cambridge  shsJl  have  such  presentation*  * 

45.  By  the  third  sectioa  of  this  statute,  the  trustees 
of*  Roman  Catholics  are  disabled  from  presenting  to 
any  benefice.  And  by  the  fourth  section,  5uch 
tmstees^  by  presenting  without  giving  notice  of  the 
avoidance  to  the  vice-chancellor  of  the  university,  to 
whom  the  presentation  shall  belong,  within  three 
months  after  the  avoidance,  become  liable  to  a  penalty 

of  500/. 

46.  By  the  statute  12  Ann.  st.  2.  c.  14.  §  1.  Roman 
Catholics  are  disabled  from  presenting  to  any  benefice  ; 
and  every  such  presentation  is  declared  void  to  all 
intents  and  purposes.  By  the  stat  11  Geo.  2.  c.  17- 
§  5.  every  grant  made  of  any  advowson  or  right  of 
pi'esentation,  collation, '  nomination,  or  donation  to 
any  benefice,  by  any  person  professing  the  Catholic 
religion,  or  by  any  mortgagee  or  trustee  of  such 
person,  shall  be  null  and  void ;  unless  it  be  for  valuable 
consideration  to  a  Protestant  purchaser. 

-       .  47.  A  lunatic  cannot  present  to  a  church,  nor  his 

committee.  For  where  a  lunatic  is  seised  of  an  ad-> 
vowson,  the  Lord  Chancellor,  by  virtue  of  the  general 
authority  delegated  to  him,  presents  to  the  living, 
whatever  the  value  of  it  be  ;  generally,  however, 
liCct.voKl.  giving  it  to  one  of  the  family.  This  right,  says 
409.  jy^^  Wooddeson,  was  first  asserted  by  Lord  Talbot ; 

whose  example  has  been  followed  by  dl  his  succes- 
sors. * 


*  The  preseDUtion  to  the  livings  situated  south*  of  the  Trent, 
belong  to  Oxford;  and  those  situated  north  of  that  river,  beioiig 
to  Cambridge. 
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48.  Hie  right  of  f^esentation  is  but  a  limited  trust,  ExamiDation 
for  «ie  bishops  are  stiU  in  law  the  judges  of  the  ""^^^^^^^^ 
qualifications  of  those  who  are  presented  to  them. 
Patrcms  never  had  the  absolute  disposal  of  their 
churches^  upon  their  own  terms ;  but  if  they  did  not 
present  fit  persons,  within  the  limited  time,  the  care 
of  appointing  a  proper  person  to  fill  up  the  vacant 
benefice,  returned  to  the  bishop* 

49*  The  law  requires  that  the  person  presented  be  2  Inst.  63U 
idonea  persona  ?  various  exceptions  may  therefore  be 
made  to  the  character  and  qualifications  of  the  person 
presented ;  1st,  Concerning  his  person,  if  he  be  under 
age,  or  a  layman ;  Sdly,  Concerning  his  conversation, 
if  it  be  irregular  or  criminal ;  ddly,  Concermi^  his 
ability  and  sufficiency  to  discharge  his  pastoral  duty, 
which  belongs  to  the  bishop,  as  the  proper  ecclest> 
astical  judge ;  who  may  and  ought  to  refuse  the  per- 
son presented,  if  he  be  not  idonea  persona. 

50.  It  is  a  good  cause  of  refusal  of  a  derk,  that  he  2  Roll.  Ab* 
is  simomacM  in  the  same  presentment ;  that  is^  has 
made  a  corrupt  contract  to  be  presented ;  or  that  he 
is  simomacw  in  another  benefice. 

.51.  It  was  resolved  by  the  Court  of  King's  Bench  Sperots 
in9S£liz.  that  all  such  as  are  sufficient  causes  to  5Rep.^;. 
deprive  an  incumbent,  are  sufficient  to  refuse  a  pre- 
sentee. 

52.  When  tlie  bishop  refuses  without  good  cause^  WaLv  2:30. 
or  unduly  delays  to  admit  and  institute  a  clerk  to  the 

church,  to  which  he  is  presented,  the  clerk  may  have 
Ub  remedy  against  the  bishop  in  the  ecclesiastical 
court 

53.  If  the  patron  finds  himself  aggrieved  by  the  ^Inat  n.^i. 
Ordinary's  nsfusal  of  bis  clerk,  he  may  have  his  remedy 

^J  Vnt  ef  qtuire  impetUf,  in  the  temporal  court ;  and 
^  «ach  case  the  ordinary  must  show  the  cause  o(  his 
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refusal,  specially  and  directly ;  not  only  that  he  ia  a 
schismatic  or  a  heretic,  but  also  the  particular  schis- 
matical  or  heretical  opinions,  with  which  he  is  charged,, 
must  be  set  forth ;  for  the  examination  of  the  bishop 
does  not  finally  conclude  tl^e  plaintiff;  and  without 
showing  specially,  the  Court  cannot  inquire  and 
resolve  whether  the  refusal  be  just  or  not.  If  the 
cause  of  refusal  be  spiritual,  the  Coiirt  shall  write 
to  the  metropolitan  to  certify  thereof;  or  if  the 
cause  be  temporal,  and  sufficient  in  law,  which 
the  temporal  court  shall  decide,  the  same  may  be 
traversed,  and  an  issue  thereupon  joined,  and  tried, 
by  a  jury. 
£p.  Exeter,  54.  It  has  been  determined  by  the  House  of  Lordr^ 
Showf  Pari,  that  it  was  a  good  plea  on  the  part  of  a  bishop,  in  a 
Ca.  88.       '  quare  impedit,  •  that  the  presentee  was  a  person  not 

Sufficient  or  capable  in  learning  to  have  the  church ; 
and  that  he  need  not  set  forth  in  what  kind  of  learn- 
ing, or  to  what  degree,  he  was  defective. 
Of  Simony.        55.  As  it  is  of  the  utmost  importance  to  the  public 

that  ecclesiastical  offices  should,  be  conferred  on  those 
only  whose  learning  and  piety  qualify  them  for  the 
duties  annexed  to  such  officjes ;  the  law  has  always 
been  extremely  careful  in  watching  over  those  who 
have  advowsons,  least  they  should  be  influenced,  in 
the  exercise  of  the  right  of  presentation,  by  any  cor- 
rupt or  improper  motives.  It  has  therefore  been 
I  Inst.  17  b.  established  from  the  earliest  times,  that  no  pecuniary 
S^Inst.  153.    ^^  othi^r  valuable  consideration  ought,  in  any  instance, 

to  be  given  or  received,  for  procuring  a  presentation 
to  a  church.  This  offence  is  called  simony  in  the 
canon  law;  the  person  making  a  corrupt  contract  of 
this  kind  is  called  simoniacusi  and  a  person  thus 
presented  to  a  church  is  said  to  be  siT^oniace  prch 
motus. 
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S6.  By  the  statute  31  £liz.  c.  6.  it  is  enacted^  for 
avoiding  of  simony,  that  if  any  patron,  for  any  sum  of 
money,  reward,  gift,  profit,  or  ben^t,  directly  or 
indirectly,  or  for  or  by  reason  of  any  promise,  agree- 
ment, grant,  bond,  covenant,  or  other  assurance, 
shall  present  or  collate  any  person  to  an  ecclesiastical 
benefice  or  dignity,  such  presentation  shall  be  void ; 
the  presentee  be  rendered  incapable  of  ever  enjoying 
the  same  benefice ;  and  the  Crown  shall  present  to  it 
for  that  time  only. 

S7*  It  was  formerly  held,  that  if  a  person  who  had  Wats.  96. 
acquired  a  benefice  by  simony,  enjoyed  it  during  his 
life,  the  king  might  present  after  his  death,  because 
the  church,  notwithstanding  the  institution  and  in- 
duction of  the  simonist,  remained  void  to  the  king's 
presentation,  before  his  death  j  and  his  death  could 
not  make  him  incumbent,  that  was  none  before,  or 
otherwise  alter  the  case.    But  now,  by  the  statute 
1  Will.  &  Mary,  c.  l6.,  it  is  enacted,  that  if  a  person 
simoniacally  presented,  shall  die  without  being  con- 
victed of  such  simony,  in  his  lifetime,  such  simoniacal 
contract  *  shall  not   prejudice  any  innocent  patron 
or  clerk,  on  pretence  of  lapse  to  the  crown,  or 
otherwise. 

58.  The  first  kind  of  simony  under  the  statute  Procuring  a 
31  Eliz.  is,  where  any  sum  of  money,  gift,  reward,  foHtfo^eJ!" 
profit,  or  benefit  is  given  or  promised,  directly  or  in- 
<iirecdy,  for  procuring  a  presentation  to  a  benefice. 

And  Lord  Coke  says,  simony  is  more  odious,  because  Slnsu  156. 
it  is  ever  accompanied  with  peijury :  for  the  presentee 
is  sworn  not  to  commit  simony. 

59.  If  a  clerk  seeks  to  obtain  for  money  a  pre-  Wats.  43. 
mentation  to  a  void  church,  though  afterwards  the 

patron  presents  him  gratis,  yet  this  simoniacal  attempt 
disables  him  from  tsddng  the  benefice ;  being  deemed 
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an  unfit  person  to  hold  it,  for  having  at  suiy  time  been 
capable  of  intending  to  obtain  it  corruptly. 
Idem,  37.  60.  If  a  patron  promises  a  clerk  that,  in  considera- 

tion  of  his  marrying  his  daughter  or  kinswoman,  he 

will  present  him  to  a  living  when  void,  this  is  a  simo- 

niacal  contract. 

Byrte  v.  61.  But  where  A.  covenanted  that  B.  his  son  should 

Cro!ca^i9l-  "^^t^ry  C.  the  daughter  of  D.,  in  consideration  of 

which  D.  covenanted  to  advance  300  L  for  his 
daughter's  portion ;  and  A.  covenanted  to  settle  cer- 
tain lands  on  his  son  and  his  intended  wife.  There 
were  likewise  covenants  on  the  part  of  A.  for  the 
value  of  the  lands,  and  for  quiet  enjoyment ;  and  a 
covenant  on  the  part  of  D.  to  procure  a  certain  bene- 
fice for  B.  on  the  next  avoidance.  It  was  held  that 
this  was  not  a  corrupt  contract,  it  not  being  a  cove- 
nant in  consideration  of  the  marriage,  but  a  distinct 
and  independent  covenant,  without  any  apparent 
consideration. 
Baker  v.  62.  A  reservation  of  a  profit  to  a  stranger,  as  an 

N^^'^Hif '     atti^uity  to  the  widow  or  son  of  the  last  incumbent, 

does  not  appear  to  be  within  the  statute  31  Eliz., 
though  Doctor  Watson  doubts  it ;  but  it  is  perfectly 
clear  that  a  reservation  of  any  kind  of  profit,  in  favour 
'  of  the  patron,  is  within  the  statute. 

Hutchinson**      63.  It  was  resolved  by  all  the  Judges,  in  8  Jac.  L, 
12R*     101   *^^*  ^  ^^y  should  receive  or  take  money,  fee,  re- 
Id.  74.  ward,    or  other    profit,  for  any  presentation    to   a 
Cro  ^Eliz^^    benefice  with  cure,  although  in  truth  he  which  is  pre- 
789,  sented  be  not  knowing  of  it,  yet  the  presentation, 
admission,  and  induction,  are  void,  by  the  express 
words  of  the  statute  31  Eliz.,  and  the  king  shall  have 
the  presentation  hoc  vice.    For  the  statute  intends  to 
inflict  punishment  upon  the  patron,  as  upon  the 
author  of  this  corruption,  by  the  loss  of  his  presents- 
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tion ;  and  upon  the  incumbent  who  came  in  by  sm<;}} 
St  corrupt  patron,  by  the  loss  of  his  incumbencyi 
aithough  that  he  never  knew  of  it.  But  if  the  pre- 
sentee be  not  cognizant  of  the  corruption,  then  he 
shall  not  be  within  the  clause  of  disability  in  tlie  same 
statute^ 

64.  In  a  writ  of  error  to  reverse  a  judgement.  Rex  ?. 
whereby   the  king  bad  recovered  upon  a  title  of  7sicr329 
simony,  which  was,  that  a  friend  of  the  cierk  had  2  Keb.  204. 
agreed  to  give  a  sum  of  money  to  J.  S.,  who  was  not 

the  patron,  to  procure  the  clerk  to  be  presented  to  a 
diurch,  who  was  presented  accordingly. 

It  was  assigned  for  error,  that  it  did  not  appear 
that  either  patron  or  cleik  were  acquainted  with  the 
agreement.  But  the  Court  said,  the  clerk  waa  shmh 
mace  promotus.  And  it  was  said  that  Doctor  Duxoa 
had  enjoyed  the  church  of  St.  Clements  above  twenty 
years  by  such  a  title  of  the  king's ;  the  presentee  of 
the  patron  being  ousted,  by  reason  of.^  friend^s  Iiavlng 
given  money  to  ^  page  of  the  Earl  of  Exeter,  to  en- 
deavour to  procure  the  presentation ;  and  nather  the 
earl  nor  the  clerk  knew  any  thing  of  it. 

65.  The  second  kind  of  simony  is,  where  tiie  right  Sale  of  the 
of  presenting  is  sold  at  the  time  when  the  church  is  during  a  ^" 
vacant.     This  was  also  held  to  be  void  at  comipon  Vacancy. 
law ;  because,  during  the  vacancy  of  the  church,-  the 

right  of  presenting  was  but  a  chose  in  action^  which 
could  not  be  transferred. 

66.  A  patron  of  an  advowscm,  the  church  being  Stephens 

V  Wall 

void,  granted  to  B.  proanmam  presentaiionem  to  the  jiye^,  282  h. 
said  church, ^'ow  mcantemy  ita  quod  liceat  B.  hoc  pice  Jenk.Cent.6. 
od  dictam  eccksiam  jpresentare. 

Resolved,  by  all  the  Judges  of  England,  that  the 
grwt  was  void,  for  the  present  avoidance  was  a  thing 
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in  action  and  privity,  and  .vested  in  the  person  of  the 
grantor. 

67.  A  lease  of  an  advdwson,  granted  after  the 
church  became  vacant,  was  adjudged  void,  as  to  the 
immediate  presentation.  And  it  is  said  by  Lord 
Hardwicke,  that  the  sale  of  an  advowson  dimnj^  a 
vacancy  was  not  within ,  the  statute  of  simony,  as  a 
sale  of  the  next  presentation  was,  but  was  void  by 
the  common  law. 

68.  In  a  modem  case,  the  Court  of  King's  Bench 
was  clear  that  a  grant  of  a  next  presentation,  or  of 
an  advowson,  made  after  the  church  was  actually 
fallen. vacant,  was  a  void  grant,  qtioad  the  fallen  va» 
cancy.  Lord  Mansfield  and  Mr.  Justice  Wilmot  said, 
the  true  reason  why  a  grant  of  a  fallen  presentation 
jo£  an  advowson,  after  avoidance,  is  not  good,  quoad 
the  fallen  vacancy,*  is  the  public  utility ;  and  the  better 
to  guard  against  simony :  not  for  the  fictitious  reason 
of  its  being  a  chose  m  action. 

69*  It  was  held  in  the  same  case,  that  a  grant  c^  a 
presentation,  after  institution  of  the  incumbent  to  a 
second  living,  which  vacated  the  first,  was  void; 
because  the  church  was  considered  as  vacant  from 
the  time  of  institution. 

70.  If  the  patron  sells  the  fee  simple  of  the  ad* 
vowson  after  the  avoidance,  neither  he  nor  his  vendee 
can  have  a  quare  impedit;  because  the  avoidance 
makes  it  a  chose  in  action^  so  that  it  does  not  pass  to 
the  grantee ;  and  the  grantor  has  destroyed  his  action 
by  his  conveyance ;  so  none  can  have  it. 

71.  If  a  presentation  be  made  by  a  person  usuip. 
ing  the  right  of  patronage,  and  pending  an  action  for 
removing  his  clerk,  who  is  afterwards  removed,  the 
benefice  is  sold ;  this  is  an  pflfence  within  the  mean- 
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Hig  of  the  statute,  for  the  church  was  never  full  of 
that  clerk.  And  if  this  were  allowed,  the  statute 
aa%ht  be  eluded ;  for  it  Woiild  be  only  getting  an 
iistifp»  to  present,  i^iiile  ti&e  church  \^as  void,  and 
Hmt  selling  it 

72.  Wherfe  a  person  pnrchscsed  the  next  presenta-  Sale  of  the 
ttoii  to  a  benefice,  tiSc  chiirch  being  theft  ftdl,  with  J^o^  ^^f 
ill  intention  to  pr^nt  a  partictilar  person,  a  sub- 
ie^uerni  presentation  of  tliat  person  was  formerly 
d^tmed  aittiony ;  but  it  is  now  an  universal  practice  to 
pta^i^i§e  the  neit  presentation  to  a  living,  the  church 
being  full ;  and  there  i^  no  modem  instance  where 
pf^SeiftiHiim  *  imiier   stidi  drcumlstairces   has   bSen 

Tik  It  tia»  be^  several  tim^s  laid  down,  tha;t  a  Cro.Eliz. 

685. 

piUtSStSiB  of  the  hejti  presentartion  to  a  church,  when  Hob.  165. 
tbe  MeiiiDKeat  is  in  a  dying  state,  is  simony ;  but  it  ^J  Vb.  Ab. 
vMtS^detSrHS&tif  in  the  fc^owing  case,  that  a  purchase 
6f^an  advowsoii  in  fee  simple,  under  thesd  circum- 
«ifiK^' w«  ndt  simony,  ' 

7*.  The^  faafittifl^  Bwtrtt,  having  liotice  that  th6  Barrett  n 
kififaiilliSSt  OT£^  Hving  was  on  his  dtsath-bed,  and  tha£  2  Black.  R. 
ie  iffai  fx&eSftmA  wftether  he  would  live  over  the  night,  1052,  . 
ptKt&SAeA  l£eddVdws6n  in  fee  of  the  defendant  The 
^NititMb^t-  (Sed  th€  next  day,  and  the  purchaser  pre- 
iflWefl  Ml'  dbf^ik  upon  that  avoidance.     A  question 
iM  i^eimSi  by  iti6f  Court  of  Chancery  to  the  Court 
«fG«iffifi<Mi*  Fleas,  Whether  the  said  presentation  wad 
void,  as  being  oh  ^  siihoniacal  contract. 

9s4isM  Ifill  at^d  for  the  plaihtifi;  that  this  Was 
Aiy  sMtfn^,  bCTig  the  sale  of  an  advowson  itk  fee,  be- 
fefe  ^  nctdsl  vacancy  J  that  simony  was  pitoperly 
dridned*  a  presentation  in  respect  of  reward ;  that  the 
•tt&i6«?df  siihdtty  bdhg  penal,  and  restrictive  of  the 
oomtitoA  fi*w;  dugllt  fhefefbre  to  be  construed  strictly  j 
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.that  fraud  or  simony  ought  not.  to  be  presiimed  or 
intended. 

4 

Seijeant  Glyn,  for  the  defendants,  insisted  tli^t  the 
common  law,  previous  to  any  statute,  took  notice  of 
corrupt  presentations,  as  contracts  ex  turpi  cauta; 
th^t  no  profit  was  allowed  to  be  made  of  a  light  of 
patronage ;  that  a  purchase  made  with  an  intent  to 
present  a  particular  person^  was  simoniacal ;  and  the 
laws  against  simony,  when  they  merely  vacated  the 
.  presentation,  were  considered  as  remedial,  and  con- 
striied  largely ;  when  they  inflicted  a  forfeiture,  as 
/  penal,  and  construed  strictly* 

Lord  Chief  Justice  De  Grey  said,  he  was  not  able 
to  doubt  upon  the  question.  An  advowson  was  a 
temporal  right,  not  indeed  jitf  habendif  hut  jus  etispo- 
nendi.  The  exercise  of  that  right  was  by  preseiita- 
tion.  The  right  itself  was  a  valuable  righjb,  therefore 
an  advowson  was  held  to  be  assets  in  case  of  lineal 
warranty.  It  was  real  assets  in  the  hands  of  the 
^if*  ^*  ^*      heir;  and  the  trustee  or  mortgagee  of  an  advowson 

was  bound  to  present  the  derk  of  the  cestui  que  trust, 
or  mortgagor.  Thus  far  it  was  a  valuable  right,  and 
properly  the  object  of  sale  ;  but  the  exercise  of  this 
right  was  a  public  trust,  therefore  ought  to  be  void 
of  any  pecuniary  consideration,  either  in  the  patron 
or  the  presentee.  It  could  not,  it  ought  not,  to  pro- 
duce any  profit.  It  was  not  vested  in  a  guardian  in 
socage,  nor  was  he  accountable  for  any  presentation 
made  during  the  infancy  of  his  ward. 

Simony  was  unknown  to  the  common  law,  though 
corrupt  presentation  was.  But  what  was  or  was  not 
simony  depended  on  the  statute  31  Eliz.,  whiicb  did 
not  adopt  all  the  wild  notions  of  the  canon  law,  but 
had  defined  it  to  be  a  corrupt  agreement  to  present. 
No  conveyance  of  an  advowson  could  be  aflected  by 
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that?  act,  unless  so  far  as  it  affected  tilxe  immediate^ 
presentation  ;  therefore  a  sale  of  an  advowson,  the, 
church  being  actually  void,  was  simoniacal  and  void- 
in  respect  to  the  then  present  vacancy.  .  But  it  had 
never  been  thought,  that  to  purchase  an  advowsoa 
merely  with  the  prospect,  however  probable,  that  the 
cburch  would  soon  become  void,  was  either  corrupt 
0r-  simoniacal ;  though,  by  the  common  law,  if  a 
clerk,  or  a  stranger,  with  the  privity  of  the  clerk^ 
contracted  for  the  next  avoidance,  the  incumbent 
being  in  ertremisp  it  was  held  to  be  simoniacaL 

The  present  case  was  the  purchase  of  an  advowson 
in  fee.  No  privity  of  the  clerk  appeared.  The 
church  was  not  actually  void,  but  in  great  probability 
of  a  vacancy ;  which,  however,  was  by  no  means 
equivalent  to  a  certainty.  He  said  the  Judges  would 
go  beyond  every  resolution  of  their  predecessors,  to 
determine  this  to  be  simony.  Suppose  this  had  been, 
the  purchase  of  a  manor,  with  the  advowson  append-* 
atnt,  and  the  incumbent  lying  in  ea^tremis,  what  must 
be  done  in  the  present  case  was  simony.  Must  the 
Court  have  declared  the  appendancy  to  be  severed^ 
or  that  the  whole  manor  was  purchased  corruptly, 
for  the  sake  of  the  advowson  ? 

The  other  Judges  concuiared,  and  the  Court  certi- 
fied that  the  presentation  was  not  void,  it  not  appear- 
ing to>  them  to  have  been  made  upon  a  simoniacal 
Qontract. 

75.  It  was  formerly  doubted  whether  it  was  simony  Exception, 
for  a*  clerk  to  purchase  for  himself  the  next  presenta-  .    , 

tion  to  a  benefice,  while  it  was  full,  and  to  be  pre- 
sented thereto,  when  it  became  void.  To  put  an 
end  to  this  doubt,  the  statute  IS  Ann.  c.  12.  enacts, 
"That  if  any  person  shall,  for  money,  reward,  gj^ 
profit,  or  advantage,  or  for  or  by  reason  of  any  pro- 

D  2 
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mise,  agreenMAt,  grsmt,  bond,  or  other  assAiiMcS  ^ 
c^  for  aAy  fi«)ii^»  reiN^d,  gift»  {Mrofit;  w  MncHt, 
directly  or  jftdireeely,  In  Ms  own  natiM^  Of  ib  ^^ 
name  of  any  other  person  or  personi),  take,  pf^M^a^ 
or  accept  the  next  avoidance  or  presefitation  tA  Mty 
benefice,  &c.,  and  shall  be  presented  op  coAmmI 
tiiereupon,  that  every  such  presentation^  or  ifoftMiOtt 
s^all  be  utterly  void  and  of  n6  e^ct  lA  W ;  and 
such  agreement  shall  be  deemed  to  be  a  siMOnkcat 
contract,  and  it  shall  be  ktwfld  for  i^  queen's  majea-i 
ty,  her  heirs  and  successors,  to  present  or  cisDate 
unto  such  benefice,  &c.  f6r  that  time  oi*  turn  oifly* 
And  the  person  so  corruptly  taking,  p^txnuing,  or 
accepting  sudi  benefee,  iBsc.  shaB,  from  thencelbr(&» 
be  adjudged  a  disabled  pei^on  to*  have  ani$  ^Oy  Hb^ 
same,  and  shaS  be  subject  to  any  punidlimenl^  ptti&» 
Or  penalty  prescribed  of  dsffictod  by  l3ie  k'#ii  eecte* 
stitetical,  iA  like  maxiner  as  if  sucb  agree^Mht  badl 
been  aiade  after  sucb  benefice^  &c.  had  becoine 
vacant.** 

'  7^6.  It  has  been  doubted*  whether  the  purchase  eP 

an  advowson  in  fee  l^  a  dergymcm,  and  a  presenta* 

of  himself  upon  the  deal^  of  the  incmnbent,  be 

In  this  statute.    It  appears^  fkmi  an  opiiiion'of 

and      ^e  late  Mr.  Eearne,  that  he  did  not  consider  such  a 

purchase  as  prohibited  by  that  statute  $  and  tha^t  a 

presentation  by  a  trustee  of  such  a  purchaser,  <^  die 

purchaser  himself,  might  be  made.    This  opinion  \s 

supported  by  Lord  Chief  Justice  De  Gr^a  argu- 

antc,  s  74*     otent  in  the  case  of  Barrett  V.  GkM^  in  which  he 

cfistinguished  between  a  purchase  c^the  r^xt  present- 
ation to  a  church,  and  a  purchase-  of  nn  adyowwn  in. 
tit ;  fbr,  in  the  first  case,  he  admitted  iSktt  a  purchase 
Vide  Palef  t   would  be  simoniacal,  if  the  ihcombent  was*  in  ertre* 
B.nLQ\ le.  ^^ ;  vrbereas  m  the  second  case Ke  hdd  it  goodv 
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iK{i4«^y  iNTwent  a  dberk  %9  a  Uyk^  to  tak^  a  bood  'V'**^^ 

&9ai  .tam  in  »  91UI1  of  xa^ey,  ^os^t^med  eitber  tp 

Kijipk  :th^  liv»9g  in  favour  of  a  piM^ti^ular  perBon,  ai  a 

sou,  xela,tiMi,  or  fiietid  of  the  y#trcHRt  wl^qever  .wch 

8«Pj  .^.  bwoVAes  €api^le  e£t^lugkgib^  ^mjag,  or  die 

to  ra^iga  geQotvllyj  ypon  the  x^uest  of  the  patrosu 

Xii  tbe  fm%  cMBie  t^y  4ie  called  special  bondfl  of  fea^-  J<»^n«  ▼• 

iiHtijOQ,  f^d  have  alvaya  b#en  held  v^Ud    Jo  tiJie  CiTS!^* 

sj^Qiid.  eafl^  they  ace  oalled  gc^ieiral  bonds  of  lesigm^ 

t|oi]  J  and  were  never  a|if^i:oved  of  by  the  buibope^  Babington 

though  held  to  b^  vjiUd  by  the  courts  of  law  and  Cro.Ctf.'ied. 

eqvity.    But  whenever  Utia^  were  used  tot  the  pw- 

pefie  fif  obtfMning  a^y  pecupiaiy  advantiige  fr<^  tbe 

peiqep  praieiitodt  the  Court  of  Chaacery  always  i9tex-  HiUitrd  t. 

powd  aiid  gsstttod  an  injuuotion  agamift  tbesi.  1  a^.  Sq!B6. 

7&  Dr.  Watson  obseiire^  that  ^raend  bwds  Cff  CompL 
wtlgnstian  did  iwt  find  ai^  enQowsgement  ^ni  ^e 
Court  of  Chanceiy^  which  relieved  th^  nieundlwM; 
Md  would  not  oblige  bim  to  leajp^  or  to  pay  the 
penally,  of  the.  bondt  utilssa  some  ^fiecitl  99M(t  Wjwe 
ehism  andm^out  by  the  palion»  that  he  wee  en- 
qfwiiBoi  to  held  the  liviog,  or  guilty  ef  eome  i«mo- 
tfHty  or  ineguhurilgr,  whndi  wi|s  a  suffioieiit  eeuse  ef 
dspriwtiaQ;  orU  leaa*  that  he  was  noiMeaUenl,  end 
negjksetod  Ua  dujly.  But  in  the  following  ease  it  .wae 
delemiintd  hy  tbe  House  of  Iiopds^  tbat  whore  a 
ckik,  iQion  ]»xog  praaented  to  a  Uting,  eak«ed  into 
a  genersl  bdnd^to  the  piAvoii,  to  resign  wlienever  tb* 
pttnn  should  leqnire  hiai^4iuoh  boMl  was 


Incoinb.  39* 


79u  Ike  Motoiy  of  the  pariah  church  of  Woodhi«»  Sp.London 
Vshtts,  in  the  diocese  of  London,  beconk)g  nasoaaUt  2  S^^pilri. 
Me  I^^e,  the  patten^  ;piesented his  deik,  the  Rev.  Ca.  2iu 
Mr.  I^  to  the  haafaqp^  fiic  institution.    The  bishop 
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being  informed  that  Mr*  Eyre  had  given  his  patron  3 
bond  in  a  large  penalty,  to  resign  the  said  rectory  at 
any  time  upon  his  request,  and  Mr.  Eyre  acknow- 
ledging that  he  had  given  such  a  bond,  the  bisho|h 
refused  to  institute  him  to  the  living*  Mr.  Fytche 
brought  a  qtuire  impedii  against  the  bishop,  t0  which 
he  pleaded  two  pleas :— L  That  the  living  was  a  bene- 
fice with  cure  of  souls,  and  that  the  clerk  had  givene 
.  a  bond  to  the  patron  in  the  penalty  of  3,000  i  ta 
resign  at  any  time  upon  the  request  of  the  patron  ; 
whereby  the  presentation  became  void  in  law.  2dly, 
That  the  living  was  a  benefice  with .  cure  of'  souls, 
and  that,  for  the  purpose  of  investing  the  patron  with 
an  undue  influence  over  the  clerk,  it  was  agreed  that 
the  clerk  should,  in  consideration  of  the  presenfljfion, 
become  bound  to  the  patron  in  a  bond  as  aforesaid  ; 
which  was  accordingly  done. 

Mr.  Fytche  demurred  to  both  these  pleas.  The 
bishop  having  joined  in  demurrer,  judgement  was 
given  by  the  Court  of  Common  Pleas  for  the  patron, 
and  affirmed  by  the  Court  of  King's  Bench. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  way 
contended  on- the  part  of  the  bishop,  that  although 
there  were  several  adjudged  cases  upon  the  subjfct 
of  general  bonds  of  resignation,  none  of  them  had 
ari^n  in  the  same  form,  or  between  parties  acting  in 
the  same  capacity,  and  under  circumstances  similar 
to  the  present  j  therefore  they  ought  not  to  be  con- 
sidered as  precedents  by  which  this  case  was  to  be 
determined.  That  the  bishop  or  ordinary  was  autho- 
rized by  law  to  judge  in  the  first  instance  of  th© 
fitness  or  unfitness  of  the  person  presented  to  him  fi>r 
institution  ;  and  the  appellant  had,  in  this  instance, 
'  ,  exercised  his  authority  according  to  law.  That  it  was 
ii)  the  power  of  the  patron,  by  means  of  a  general 
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bond,  to  estaUish  two  modes  of  selling  a  vacant  liv-^ 
11^  which  was  simony ;  either  of  which  was  equally 
certain  and  in&lUble*  1.  The  parties  might  make 
the  penalty  in  the  bond  adequate  to  the  price  of  the 
living.  The  presentee,  when  instituted,  might  refuse 
to  resign,  and  pay  the  penalty  without  any  suit  ^  or 
might  make  known  the  execution  of  the  bond,  and 
then  tender  resignation  to  the  bishop ;  which  the 
bishop,  under  those  circumstances,-  would  probably 
refuse.  Upon  his  refusal|  the  bond  might  be  put  in 
suit ;  and  thus,  also,  by  a  circuity,  the  penalty  might 
be  paid  as  the  price  of  the  living. 

The  second  mode  of  selling  a  living  which  was 
vacant,  through  the  medium  of  a  general  bond  of 
resignation,    was  equally  obvious  and  practicable* 
The  penalty  of  the  bond  of  resignation  might  be  made 
excessive,  much  above  the  real  value  of  the  living ; 
the  patron  might  during  the  incumbency  of  the  pre- 
sentee, who  executed  the  bond  to  resign,  sell  the 
next  turn  or  right  of  presentation,  at  tax  advanced 
price,  and  after  such  sale  require  the  incumbent  to 
resign  in  terms  of  his  bond.    By  this  means  the  first 
presentation  would  be  fictitious ;  and  the  sale  of  the 
second  presentation,   though  made  under  the  pre- 
tence of  selling  a  right  of  presentation  to  a  full  bene-* 
fice,  would  in  reality  be  the  sale  of  a  vacant  living^ 
That  a  general  bond  to  resign  put  the  person  who 
entered  into  such  bond  under  the  power  of  the  lay 
patron,  instead  of  being  under  the  authority  of  the 
bishop,  to  whom  he  swears  canonical  obedience ;  and 
whom  by  law  he  was  obliged  to  obey ;  and  was  thus 
oontrary  to  good  policy ;  creating  an  influence  ^v^ich 
tended  to  subvert  ecclesiastical  discipline  and  subor^ 
^tion.     That  general  bonds  of  resignation  were 
^trary  to  law,  by  altering^  the  tenure  of  the  office 


of  a  beneficed  plergy^an }  ^t  fveiy  l^eiiu^^  ¥9^ 
4n  pffipe  for  life,  thp  pfMaroi^  goujd  gsafit  i^  op^ 
for  life  i  he  could  pot  grant  it  fpf  yparf,  1^  !Q9|il4 

no^  gfMit  if  4t  iJHS  will  fll*  hiassipl^  %  «*pfe  -fifW^ 
in  direft  terHps  wpu^  )i^  Fai4,  a«  ??ntjtary  tc(  f^ 
y^iy   tenjtfp   of  ih»  offipe  :    ^^fa^w^   th^cj   ^nif   # 
general  tipnd  of  rpsigmUiiDp  pr^&c^  into»  ^e  fmsir 
^tf r^ipn  of  the  fenuie  w^9  fsPfep!te4  by  Wc«^» 
^  patrona  granted,  ipjc^  ^  9i^i^^  W^CfPlii 
«t  ^#  will  of  tti^  P9^ii»   t|M»t  Nl^^oe,  9i#^ 
^e  l*w  int«i](4e(l  to  }^  pp^^gd  «b4  ii(44«P.  ^  }i^ 
That  although  a  court  o{  ^i#y  ir<w4d  g?***^  ¥«^ 
i»  .ipa§e  thj^  patM^n  #a4?  an  in^coft^  vnf^  ^§gf#fTal 
|if9n4  fc)  r^ig^ ;  yf»t  fircwi  tfee  e^tgei^af  4i§cul<$  of 
ifeippvpring  the  re4  pwp*w  fpo:  w|u^  it  isw  m»(t  I* 
Gpij^d  seldom  b^  p99^hl^  to;  prpppce  s^^  sglief  j  «r 
to  guar^  by  ^t  m^moi  i^gmak  tltf  $)9f^94)i«9$f§ 
ti)#  fql^osR  &OI9  sp<i^  b«CK^  i)f»if  t^jmPle$l<>     Tli9 
IM  purpose  «o$  l3«ing  (y8«0Me«f4  SS»)d  da^  b§  fiftr 
Y^ifid  but  by  fi  s<d«ma^  difiMpQ.  tit^  gefl^faji  bqR4» 
^  r6»gmti««  iii»r«  iji^,  Thftt:  !9i  gie9fffill  1»0|^  if$ 

^mgmim  puts  it  jn  a  granj^  a^hmw  m  ^  pa^^^^t 

|)QW^  to  cpiiVien  %  p^ft^il  $lp#  ttioStel^'  ^  A^vii^^ 
hk  own  u^e  i  ^  «k»olutiljr  pijt*  i*  »  *hfe  ]pow«ff  fil 
p4lrpp  »nd  iopuinfo^t  ^thc?^,  19  iVHI^  WPJ^  iftr^ 
tlpn  of  thet»  as  th^  ^pjin  «gg^  njpMM*  wl^y  tibMl 
i^y^ue»  p^thfl  phUJ^^hsMar  1>§  4y«mt^^  «^  tl^  « 

ge^er^bpp^Qf  rp^i|t»ft«(»Aiyi  ft§«un«M»  qf  {eel^ 
or  benefit  to  the  psfrejg ;  an^  ^rfifqyft  e»tiw|^ 
the  statute  SI  f4i^  .^^^  ««4  .i9«ePi!Simt  «i^  ^ 
o^\h  of  simppy. 

On  biehalf  Sf^.  i^  ^M^^  i»  spmi*  k  ^m  wAt 
that  this  was  a.  new  m^v^pt  ^  ^e»^^  ^e  «^tei 
laip  of  tj^  lajad}  9affli«Jy,  i«b«j^  a  tond  ffiiBa 
Ixy  the  pice^f^itAg  If^  tiM,  pfb(w,  ^  «  CKJiavdi^ 


TMifq^qn  lipn<JL  limfh  md  y«»tMiii(ck)4  vnlb  lagr 
HaHiial>e  ksKJl,  %iid4u>tst«ooiM«|}  «Hi4  it  ^ms  looked 

UPQ9 19  be  «9  well  MtiUfld  Mid  «lllMi4bfitl»  thftt  ift 
wfler  ^<»»w)e^  te  s^g^d  ag»in9t  the  ntiditjr  d^doefa 

a  V<«}4,    fiStft  oif^  a  bond  «ie^  lie  fitted;  }t  wa^§lbt 

t)p  ci^viipt,  ^wfivrnt^,  and  agaij^t  <tbe  etiiiiute ;  it 
m^  \t^  give9  iQMA  a  j^reeeding  stqsuhition  <^  gpa, 
iftt,  oir  gfter  it  iv«»  innotieiatly  givw,  it  might  he  tiaad 
^y  ^.  fi^Mg^  1^  t^e  pwrpoee  of  withhfldding  titfaas,^ 
W  denviKg  «m^  ptQWUftty  adwwttge  to  biniel£ 
4«d  if  Jl^i»«  were  QQljgrouBda  to  trnpesttsuxk  pwe. 
ttfiet^  altlJitviil^tfaeiledibradtKQvary}  aadit«as 
admitted  that  when  such  Oiegal  &cts  were  aliegad 
9lBd  f«Mm4  w^  A  bond  cKwdd  ofi;  hc^  ^oroedla  a 
Qtum  of  JQitiee.  But  the  canm  ef  jwtiee  n«^ 
iMtsftNnd  v^  poanfaaJidM*.  Tbojr  never  in^ 
Wt  liken  mch  id>«4e  appeared*  and  mm  ipw  ifwrt  iiWI 
40<lgfMi  fQ  the  pleadiagt.  m  oxdur  «a  ihe  pooiiMl  tf 
dfsied*  ^(lit  the  hiahopiwthia  case  vaepieeia^ia 
dwMme  pipedicaiatiijiinUi.  the  dedc  ia  all  the  odMT 
cftBMk  Qq  had  the  eane  ^(kantage  ^fiiagahttftr 
«  ditdMeigr  of  weh  ilkgeL^aet*  aivikofpleadiigjt;^ 
lAwR  hehaileeL  jdi«noyeped  it ;  and  he iiad  it  i*  the 

ftit  tfw  hfind  in  t^paeaant  aai»  w»  a  ncM  aipta 
redgnation  bond*  unattended  with  any  such  ittegal 
QiMMnMlinoa ;  m^tyt  mdk  dtieuinataiin,  wiggeMad 
bjiahiUfin-adiiaavary,  had  heef^  dewed)  aa  auoh' 
9kui|.  irae  fi^aai^  iBiiefinl>fl)ea|  and  «h«peib«» 
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the  cause  therein  alleged*  by  the  bishop,  was  not 
sufficient  for  him  to  reiiise  the  clerk.  That  the  same 
reasoning  might  be  applied  to  the  second  plea,«^-the 
possible  abuse  of  such  a  bond ;  viz.  that  he  would 
have  acquired,  and  had  undue  influence,  power,  and 
control  over  the  clerk,  if  he  had  admitted  him  ;  so 
also  as  to  the  unfitness  of  the  clerk*  But  in  order  for 
the  courts  to  interfere,  the  undue  influence  must  have 
happened :  it  must  then  be  specified  and  alleged  in 
the  plea,  in  order  for  the  court  of  justice  to  inteifere: 
the  unfitness  in  like  manner  must  be  specified  and 
alleged,  in  order  to  be  proved*  But  the  boqd  ia 
the  present  case  was  unattended  with  any  such  cir* 
cunistance ;  and  therefore  neither  any  undue  influence 
or  unfitness  was  specified  in  the  second  plea  to  have 
attended  the  presentation;  consequently  the  cause 
here  alleged  was  not  sufficient  for  the  bishop  to  re- 
fuse the  clerk. 

As  to  the  propriety  of  specifying  the  unfitness,  it 
might  be  observed,  that  the  judgement  of  the  bish<^ 
was  subject  to  review  \  he  could  not  refuse  ad  ttbOum^ 
he  must  assign  hi&  cause  of  refusal ;  for  every  fiict  of 
unfitness  might  be  questioned,  and  tried  in  a  temporal 
court,  except  literature ;  and  that  was  subject  to  the 
review  of  the  metropolitan.  Upon  the  whole,  there 
was  no  fact  alleged  in  the  pleadings  of  illegal  use  iD 
giving  the  bond ;  or  of  undue  influence  or  unfitne»( 
ia.the  clerk  to  be*  admitted,  &c.,  besides  the  mere 
naked  giving  of  the  bond :  wherefore  it  was  hoped  the 
judgement  of  tliie  Court  of  King's  Bench  wovld  be 
afiirmed. 

Afler  hearing  counsel  on  this  case,  several  questiona 
were  put  to  the  Judges  j  seven  of  whom  were  of  opinion 
that  the  bond  was  good,  and  valid  ^  and  the  eighth,^. 
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(Mr.  Baron  Eyre)  that  it  was  illc^L    A  debate  and. 

division  of  the  house  ensued,  when  there  appearkig  to 

befer  reversing  the  judgement  nineteen,  among  whom 

were  aU  the  bishops  present,  and  against  it  eighteen ; 

it  wais  ordered  that  the  judgement  given  in  the  Court 

of  King^a  Bench,  affirming  a  judgement  given  in  the  soMmr  1783. 

Court  of  Common  Pleas,  should  be  reversed. 

.80*  In  consequence  of  this  determination,  general* 
bonds  of  resignation  must  now  be  deemed  illegal  and 
void.  But  the  courts  of  law  do  not  seem  disposed  to 
condentn  bonds  of  resignation,  unless  they  are  exactly 
similar  to  that  which  was  held  unlawful  in  the  above 
case :  for  in  a  subsequent  case  the  Court  of  King'a 
Bench  held,  that  a  bond  by  which  a  clerk  shall. only 
bind  himself  to  the  performance  of  those  duties  whidL 
the  rules  of  law,  and  the  principles  of  morality  re^^ 
quire,  is  valid,  and  will  be  enforced. 

81.  A  bond  was  given  by  a  derk  to  a  patron,  to  Bmhaw 
reside  on  the  living,  or  to  resign  if  he  did  not;  return  4-^^^ 
after  notice  ;  and  also  not  to  coinmit  waste  on  the  78. 
parsonage.  .  :»     •         ;         : 

In  an  action  of  debt  on  this  bond,  the  question 
wasy  whether  it  was  valid  or  not. 

Lord  Kenyon.-**^' I  cannot  bring  myself  to  enter** 

tain  a  doubt  on  this  case.    It  has  been  argued  that 

the  patron's  right  of  presentation  is  a  mere  trutfb;  it 

is  so  to  some  purposes,  but  not  to  all.     It  is  a  trust 

coupled  with  an  interest  i  for  it  as  a  subject  df  con-> 

yeyance  for  a  valuable  consideration,  which  is  not 

the  case  with  a  naked  trust    A&  soon  as  the  defen-» 

dant  was  presented  to  the  living,  he  was  bound  ta 

taike  upon  himself  all  the  duties  of  an  incumbent ;  to 

reside  on  the  living,  to  take  upon  him  the  cure  oi 

soqis,  and  to  keep  the  liouse  in  proper  repair.    Now 


thit  bond  vuentefif4  inte  fof  tlie  puipoie  af  SKiin^ 
ft  ptrfbctnfqice  <)f  aU  diose  dliititB^  vUdi  by  law,  and 
n^eut  the  bond,  ht  was  boundto  discbaige*  I  a^Mid 
«ayng  9117  thing  nspeetijsg  tba  case  <if  the  biahqp  of 
^  Ltfidon  T.  Fytche ;  when  that  quealdoii'  oomcia  agwn 
before  the  House  cxflxMrde,  they  wiU,  I  have  bo  doubt, 
review  the  former  deciflioD,  if  it  shoidd  faeoome  ae- 
cessaiy.  It  is  auffieieat  far  aae,  in  deciding  the 
present  ease,  to  aay,  it  cannot  be  govcfned  fay  ikmM  ' 
'  For  herf  tiaie  phuntiff  does  not  oafl  fear  the  reaignatign 
of  the  iB/pix^bent,  but  mmfy  fmr  a  peifimMUice  of 
those  duties,  wfaaeh  in  monCity,  nMgion,  and  hsm^ 
he  ought  to  do.  I  am  thereAnre  «ieady  of  apuaaoB 
that  a  bond  for  the  perfonnanee  of  tiMue  dotieaia  not 

Mf  .  Justiae  Builev»^i»iir««  I  eaanot  6nA  any  kneaomHty 
or  illegality  in  this  bond,  it  ia  Ifce  daty  of  an  inoon** 
bent  ika  jMfide  4>n  hk  Isvjpg,  and  to  be  n^ular  in  the 
diadiai^  ef  hia  dwty.  Horn  tiiia  bond  nqnarea 
natiiiag  asove :  it  enfy  xequms  ban  to  do  what 
the  law  would  have  compelled  him  to  do  mtttcmt 

Mr.  Justice  Grose  was  of  tisie  same  ^iakm,  and 
jodgflment  was  given  tot  the  plaintiA  * 
Partridge  ?.       §£.  In  a  subsaq[uaat  case,  wbeae  a  elerit  iMMl  given 

4Term°k     ^l''^^ ^  ^  pe|M»  on  his  p]|esenla|iiCHi»  en  eqpdi- 

taan  to  reside  an  tile  Mving ;  and  to  reii^,  if  tii^ 
patoon^s  son  bacame  capable  and  destmns  of  tofcing 
living}  and  idsc^  to  keep Aa leetory honsa a^d 
1  in  repab :  the  Gduft  ei  King'a  BeMfe,  in 
«n  aatien  of  debt  oq^  ibiB  bond ;  undevalsiiding  that 
i*  was  hutendad  to  earvy  Ae  ease  np  to  the  liausa  «f 
Lesds^  gaae  ju^emeiri;  §»  4be  pikhifil;  ^thaut  any 
afgamenl;  sayjnf,  that  as  this  vm  net  ppecisel;^ 
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sflnilar  to  the  caae  of  the  bishop  of  London  v.  Fytche^ 
the/  were  bound  by  the  established  series  of  pre* 
cedents. 

It  does  not  ^pear  that  this  case  was  ever  carried 
to  the  House  of  Lords. 
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Origin  and 
Nature  of. 


Section  1. 

TTVURING  Hie  first  ages  of  Christianity,  the  clergy 
-^^  were  supported  by  the  voluntary  ofierings  of 
their  flocks  ;  but  this  being  a  precarious  subsistence, 
the  ecclesiastics  in  every  country  in  Europe,  in 
imitation  of  the  Jewish  law,  claimed,  and  in  course 
of  time  estabUshed,  a  right  to  the  tenth  of  all  the 
produce  of  lands.  This  right  appears  to  have  been 
fuUy  admitted  in  England  before  the  Norman  con- 
quest, and  acquired  the  name  of  tithe,  from  a  Saxon 
word  signifying  tenth, 

2.  Tithes  maybe  described  to  be  a  right  to  the  tenth 
part  of  the  produce  of  lands,  the  stock  upon  the  lands. 
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laid  the  personal  industry  of  the  inhabitants.  ^     They 

were  originally  amere  ecclesiastical  revenue  ;  ecclesi- 

astfcai  persons^only  having  a  capacity  to  take  them ; 

and  ecclesiastical  courts  only  having  cognizance  of  llRq).l3  b. 

thenu    They  were  not  oonsidered  as  any  secular  duty, 

or  as  issuing  out  of  land,  but  in  respect  of  the  persons 

of  the  laity  ;  in  return  for  the  benefit  they  derived 

from  the  ministry  of  their  spiritual  pastors. 

3.  Tithes  in  their  essence  have  nothinir  substantial  Bac  Ab.  Tit. 
or  permanent ;  they  consist  merely  in  Jure,  and  are 
only  a  rigbt    An  estate  in  tithes  is  no  more  than 
a  title  to  a  share  or  portion  of  the  produce  of  lands^ 
after  it  shall  have  been  separated  from  the  general 
fliass.    Before  severance  it  is  wholly  uncertain  what 
the  amount  of  that  share  or  portion  may  be.    Nay, 
its  very  existence  is  precarious  j  this,  like  its  quality, 
depending  upon  the  accidents  of  climate,  season^  soil, 
cukivatioo ;  and  the  wiQ  and  caprice  of  the  several 
owners  and  possessors  of  the  land.    If  the  ground 
be  not  sown,  if  the  farm  be  not  stocked,  if  the  fruits 
be  not  gathered,  no  tithe  can  possibly  arise.    For 
tithe  is  payable,  not  in  respect  of  the  land,  but  of 
the  person.    It  is  not  an  estate  in  the  land,  but  a 
light  to  a  determinate  portion  of  its  fruits.     There-  ^'o.  Bllz. 
fore  a  release  ^of  all  demands  in  lands  does  not  1  Leon.  300. 
operate  as  a  dischaige  of  tithes  j  for  as  they  would  not  ^  ^V- 1  ^  *  «• 
pass  under  the  denomination  of  land,  neither  would 
they  be  affected  by  a  release  of  all  claims  arising  out 
rf  lands. 

4.  Tithes  then  are  not  an  object  of  the  senses, 
they  are  neither  visible  nor  tangible  ;  their  produce 


*  Nothbg  more  tlum  a  geoeral  outline  of  the  law  respecting 
^tbes  IS  here  -attempted,  and  that  only  as  far  as  relates  to  Lay 
Impropriators. 
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iodlted  Aagr  be  steii  and  felt,  but  they  emit  <mly  in 
cmlenplakion  of  law.r  It  follows  that  tiiey  we 
Hiewporebl,  £br  the  law  aseiibeis  eorporiety  0^7  to 
tiiose  objeoto  whieh>  aite  substantial  aad  pennanaGilL 

^i  Tiihes  are  <M^  thiee  kiuds^  ftediait  mi^ted^  and 
personid^  Predis^  tithes  m0  such'  as^  anse  aietefy  «id 
ifMMdiatel^r  fkim  the  vegetable  produce  of  tte  koid  ; 
because  a  pieoe  of  ki&d  of  grotmd  bdog  called-  kk 
tfife  eaeoa  kw  pranlkim^  whethtf  it  h^  araUe, 
meadow,  or  pasture  the  £niit  or  fHToduce  theroof  is 
oalkd  predial^  Nor  i^  any  attowaaee  mad^  for  Ae 
tJKtubte  and  dxpenoe  of  nj^g  ai^  spedes  of  vfsgie* 
ttiUtf  >n4iieh  yiekte  piv^U 

0r  Mioced  Isth^  ite  th(«se  whidi  arise,  ndC  imow 
diatUly  fir4m  the  j^fofil  of  did  lead,  but  fvov  the 
pvediwe  and  iatftfase  of  mamisF  houmIwA  hgrthe 
UtA 

7«  Benoniil^  tvtkea'  ar^thef  profiCf  irbich  amio  fibm 
iii»  khowf  iMd  iftduttry^of  maa^  raapbyng  hnmelf 
ifl  8#taie  tvtdb  tfr  eiiq)l9ym eat ;  bdsg  the-  teath  of 
thi#cteaffpfo0UI^  after  dediuttiiig  all  esq^ees? 

Si  Tillhefl^  art  iig^a  divided  into  g^H-  and  smiH. 
WlMe  tbetithe  of  a  thkig  ismagnuseUidsiafprtiMnM, 
it  ismckoiied'  MA<mg  ti^  g^at tkhea^  Wfaeieitia 
j|(prtrti^^f)c/(iilMr  pf^efOuBi  it  is  cSonaidered'  aa  a- small 
tUnet  Ihaa  tho  tilhea  <^  eoroi^  hajT,  and  wood  are 
tfiHed  giftfat*  tithes;  beeausotibey  Hre  hi  gpteendof 
nwtck  gi^atev  vdhitf  thaa  aoy  other  sj^ecieii  of  tidied* 
And  the  predial  tithes  of  other  less  valuable  vdge^ 
tahlesi^togiether  ^tll^  mixed  and  pem^al^lith^  are 
caUedv  smaft  tithes* 

9-  It  was  formerly  doubted  whether  the  distinction 
between  great  and  small  tithes  arose  from  the  nature 
tf  th*viBg*table,  c*  frbitn  the^^  quaiifity  of  it  iti  any 
particular  parish.    But  it  is  now  setded   that  the 

9 
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^tiaatit7  of  apy  particnlar  vegetable  raised  in  a  pariBh^ 
cannot  alter  the  nature  of  the  tithe ;  for  in  that  case, 
tarn  and  hay  might  in  some  parishes  be  a  small  tithe ; 
aad  in  conformity  to  this  principle^  Lord  Hardwicke  Smith  t. 
held,  that  the  tithe  of  potatoes,  though  sown  in  great  q^  jjj^ 
quantities  in  common  fields,  was  a  small  tithe. 

1<X  This  doctrine  has  been  confirmed  by  a  determi**  Simms  ?. 
nation  of  Lord  H^ey,  who  held  that  tithes  are  by  j  Brof  Pari 
law  denommated  and  adjudged  to  be  great  or  small  Ca,  29. 
according  to  the  nature  of  the  vegetable  $  not  from 
the  node  of  cultivation,  or  the  use  to  which  it  was 
applied. 

11.  The  tithes  of  all  those  vegetables  that  have 
lately  been  introduced  into  England,  such  as  hops, 
Hufiddar,  and  woad,  are  deemed  small  tithes. 

12^  Predial .  tithes,  consisting  of  the   immediate  How  and 
produce  of  land,  are  due  of  common  right ;  it  being  7,  ^  "*' 
a  principle  of  the  common  law,  that  all  lands  ought 
to  pay  tithes.    But  mixed  and  personal  tithes  are 
only  due  by  custom  ^  ther^re  where  they  have  not 
been  usually  paid,  they  arc  not  demandaUe. 

13.  It  .was.  formerly  held,  that  tithes  were  only 
payable  of  such  things  as  yield  an  annual  increase  $ 
but  this  rule  has  been*  deviated  from,  in  the  case  of 
some  vq^etables,  which  produce  a  crop  only  every 
second  or  third  year ;  aBd .  in  the  case  of  underwood 
or  coppice,  which  is  only  cut  once  in  seven  or  ten 

years; 

14.  It  was  also  formerly  held,  that  tithe  was  only  2  Inst.  65 1, 
due  once  in  the  same  year  i  but  it  has  bedn  deter-  Bu«b.  lo. 
mioed,  in  two  modem  cases,  that  if  divers  crops  are 

grown  on  the  same  land,  in  the  same  year,  tithe  is 
ipayable  of  each  of  them.  ^ 

yji.  It  lias  also  b^n  resolved  in   several  cases,  2Gw]U.562. 
that  no  tithe  is  due  of  that  which  produces  another 

Vol.  IIL  E 
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GwUl,  477. 
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titheablie  subatance :  but  this  rule  has  also  been  d&- 
viated  from  in  mo(lem  times. 

16.  With  respect  to  predial  tithes^  it  is  a  general 
rule,   Quod  quicquid  oritur  tx  prcedio  ^usdem  sunt 
prardiales.    Of  these  predial  things,  some  are^/nic<ics 
r^Jwill.  429.  fioturaleSy  which  grow  naturally,  without  the  induatiy 

or  labour  of  man ;  as  grass,  &c. :  and  others  are 

Jructus  artificiales  vel  industriales  ;  to  the  growth  of 

which,  industry  and  labour  are  requisite;  as  com, 

&c.  The  tithes  of  these  are  called  decinue  profoenierUes^ 

and  decmoe  jix(£\   because  they  arise  es  fructibus 

stirpis  in  terra  Jixce. 

Cora  and  I?.  Com  is  a  predial  great  tithe,  of  which  the  tenth 

other  Grain,  ^ock,  shock,  or  sheaf^  is  due ;  unless  where  the  custom 

2  Inst.  651.    of  the  place  is  otherwise.     But  no  tithe  is  due  for  the 

rakings  of  com  involuntarily  scattered,  unless  where 
the  rakings  are  of  gre^^t  value,  or  are  left  on  the 
land  covinously ;  in  which  cases  tithe  is  payable  for 
them. 

18.  It  is  laid  down»  that  no  tithe  is  payable  for 
stubble :  1st,  Because  the  corn  is  titheable,  which  is 
the  principsd,  and  the  stubble  is  of  no  value ;  2d,  Be- 
cause, in  the  case  of  stubble,  there  is  no  second  re- 
newing. And  in  a  subsequent  case,  it  was  held^  that 
stubble  used  partly  for  fodder,  and  partly  for  manuce^ 
was  not  titheable ;  the  whole  of  it  being  used  in 
husbandry.  But  that  this  did  not  extend  to  afamier 
who  left  an  unusual  quantity  of  stubble,  in  order  t^ 
make  a  fraudulent  profit  of  it. 

19*  Every  other  species  of  grain,  such  as  beans, 
peas,  &c.,  cultivated  for  sale,  are  titheable;  and 
whether  they  are  set,  drilled,  sown»  or  planted  in 
rows,  in  a  garden-like  manner,  they  are  small  tithes ; 
but  in  some  cases  peas  and  beans  have  been  oon« 
ftidered  as  a  great  tithe. 


Gwffl.  477. 
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n.  Tares  aiid  vetches  are  titheable,  unless  they  Bunb.  279. 
sae  (Hit  green,  and  given  as  food  to  mikb  kine,  and 
horses  employed  in  husbandry. 

SI.  Hay  is  subject  to  the  payment  of  ti^e,  not-  Haj. 
vidsstanding  beasts  €£  the  plough  or  pail,  or  sheep,  9\rili.Ab.l3» 
isae  fed  therewith ;  it  was  abo  formerly  hdd,  that  a 
right  to  tithe  of  hay  accrues  upon  the  mowing  of  the 
gras^ ;  and  that  the  application  of  it,  either  while  it 
wais  in  grass,  or  after  it  was  made  into  hay,  to  feeding 
beaats  of  the  ploi^h  or  pail,  did  not  take  away  the 
right  to  tithe. 

22.  In  a  subsequent  case,  however,  it  is  laid  down,  Cnwlef 
Ihat  if  a  person  cuts  grass,  and  while  it  is  in  the  rRofh  Ab. 


swarth,  carries  it,  and  feeds  his  plough  cattle  there-  ^• 
witb^  not  having  sufficient  suirtenance  for  them  other-  Howse, 
wise,  no  tithe  is  due  thereof.  ^"•^'  ^^• 

93.  It  is  laid  down  in  ^veral  cases,  that  tithe  is 
not  due  of  aftermath,  because  it  was  formerly  held, 
that  tithe  could  only  be  due  once  m  the  same  year, 
from  the  same  ground.  But  in  33  Cha.  II.  the  Court  Margettt 
rtf  Exchequer  was  of  opinion,  that,  of  common  rights  Gwill!  ssT! 
tithes  of  aftermath,  or  of  the  after-crop  of  grass 
mowed,  there  being  no  prescription  or  custom  ag^nst, 
or  in  discharge  of  the  same,  ought  to  he  paid.  And 
Boetor  Bom  says,  the  modern  determinations  have 
b^n;  that  the  aftermath  of  meadow  is  part  of  the 
kktesse  of  the  same  year,  and  consequently  titheable. 

«4.  Qover,  saintfoin,   and   lyegrass,    being  con-  Gwill.  530. 
sidered  as  a  species  of  hay,  are  titheable ;   and  a  tVallis 
ieccMad  crop  of  clover  is  titheable  as  well  as  the  first.  ^  ^f/ "i^g 
The  tithe  of  this  species  of  4iay  belongs  to  the  person 
entitled  to  the  tithe  of  common  hay,  and  is  therefore 
n  great  tithe  :  but  no  tithe  is  due  of  clover  or  vetches  ]^*J^^J* 
CS*  green,  and  given  to  cattle  tfsed  in  husbandry.         GwilL  679. 
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25.  By  the  statute  45  Edw.  III.  c.  3.  it  was  enactai, 
that  great  wood  of  the  age  of  l^,  80,  or  40  years,  or : 
upwards,   should  not  be  titheable;  but  that  sytva 
cosduOy  or  underwood,  should  be  titheable. 

26.  Lord  Coke  says,  two  doubts  arose  on  the  con-- 
struetion  of  this  act.     First,   what  should  be  «aid 
great 'Wood.  The  answer  was,  that  in  this  act  the  word 
grosse  signified  such  woodas  had  been,  or  y^bs^  eHher 
by  the  common  law,  or  custom  of  the  coun^,  tim- 
ber ;  for  the  act  did  not  extend  to  other  woods,  that 
had  not  been,  or  would  not  serve  for  timber ;  though 
they  were  of  the  greatness  or  bigness  of  timber.     So 
that  oak,  ash,   and  elm  were  included  within  the 
words  great  wood:  and  so  was  beech,  horsebuck, 
and  hornbeam  ;  because  they  served  for  building  .or 
reparation  of  houses,  mills,  cottages,  &c. ;  contrary 
to  the  opinion  of  Plowden,  470,   which  the  Conrt, 
upon  deliberate  advice,  held  not  to  be  law. 

27.  Secondly,  of  what  age  those  grosse  or  timber 
trees  should  be.  The  statute  resolved  this  doubt  in 
Ihese  words,  "  great  wood  of  the  age  of  20  years  or 
;upwards :"  which  point  was  also  declaratory  rf  the 
common  law. 

28.  Tithe  is  in  general  due  of  beech,  birch,  hazel, 
willow,  sallow,  alder,  maple,  and  white-thorn  trees^ 
and  of  all  fruit  trees,  of  whatever  age  they  are ;  be- 
cause the  wood  of  these  trees  is  not  usually  employed 
as  timber.  But  if  ai^y  of  these  trees  have  been  used 
as  timber,  they  are  not  titheable. 

29*  Ih  a  case  where  tithe  was  demanded  of  beech 
-of  above  twenty  years  growth,  Lord  Hardwicke  said, 
this  depended  on  the  question  of  fact,  whether  beech 
was  timber  by  the  custom  of  the  country ;  and  that 
the  issue  should  be,  whether,  by  the  customt  beec^ 
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growing  within  the  parish  of  M.  were,  and  had  used 
to  be  deemed  timber. 

30.  It  is  said  by  Lord  Coke,  that  no  tithes  shall  2  Inst. Ml. 

^  .  ^      Gwill.  562. 

be  paid  of  syloa  casdua  employed  in  hedging,  or  for  • 
fuel,  or  for  maintenance  of  the  plough  or  pail.    In  a 
subsequent  case  it  was  determined,  that  where  a  per-  Croucher 
«0n  cut  down  underwood,  for  the  purpose  of  fencing  q^u,  \yj^^ 
his  own  com,  it  was  not  titheable.     But  a  custom  . 
Ihat  underwood  cut  and  used  for  fencing  of  com 
generally,  whereof  tithes  were  payable,  and  not  sold 
or  otherwise  disposed  of,  should  be  discharged  from  . 

the  payment  of  tithes,  was  held  void. 

31.  This  doctrine  has  however  been  contradicted  Smith  v* 
an  a  case  where,  on  a  bill  brought  for  tithes  of  wood,  q J^m.  608. 
the  defendant  said  he  felled  yearly,  at  ten  years 
growth,  five  acres  of  wood,  worth  25  shillings  an 

acre,  which  he  used  in  mending  his  hedges,  and 
upon  his  land ;  so  was  of  no  profit  to  him.  But  de- 
creed to  account. 

32.  Tithe  is  not  due  of  syloa  casdua  used  in  makine  Anon.  Gould. 

R  93 

or  repairing  carts  or  ploughs,  to  be  employed  in  hus- 
bandry, in  the  parish  wherein  the  wood  grew ;  be- 
cause by  the  use  of  carts  and  plou^s  the  tithe  of 
other  things  is  increased. 

33.  If  the  tithe  of  hops  and  the  tithe  of  wood  are  Auon.  Bunb. 

20. 

both  due  to  the  same  person,  tithe  is  not  due  of  syhm 
•agdua  used  in  poling  the  hops  ;  because  the  tithe  of 
the  hops  is  increased  by  the  use  of  the  poles. 

84.  By  the  common  law,  tithe  is  payable  of  wood  G^U.  828 
employed  in  the  house  for  fuel ;  but  there  may  be  a 
custom,  that  it  is  not  titheable. 

35.  Where  trees  are  considered  as  timber,  either  Walton 
by  common  law,  or  by  custom,  no  tithes  are  to  be  0,^^1,32;. 
paid  of  the  lops  or  tops  of  such  trees,  for  whatever 

E3^ 


Hemp,  Flax 


Ho]ps  and 
Turnips. 
S  night  y« 
Halsey, 
SBio.FarL 
Ca*  app. 
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use  they  are  cut :  with  this  exception,  that  in  certain 
peculiar  cases,  where  a  fraud  is  actually  dttempted^ 
or  from  necessity  to  avoid  fraud,^ '  they  may  be 
titheable. 

36.  Hemp  arid  flax  are  titheaUe )  but  to  encourage 
the  growth  of  these  articles,  it  is  enacted  by  the 
Stat.  11  &  12  Will.  III.  c.  :|6.  that  every  person  whe 
shall  sow  any  hemp  or  flax  shall  pay  to  the  parson^ 
vicar,  or  impropriator  yearly,  the  sum  of  five  shillings, 
and  no  more,  for  every  acre  of  hemp  and  flax  so 
sown,  befpre  the  same  is  carried  itf  the  ground* 
Madder  is  titheable  in  the  same  manner. 

87«  Hops  are  titheable,    and  accounted  among 

small  tithes  :  the  tenth  of  this  vegetable  is  to  be  paid 

after  they  are  picked,  and  before  they  are  dried. 

38.   Turnips  are  also  titheable   when  severed  ; 

Gwill.  606^    though  there  be  more  crops  than  one  in  the  year.  In 

a  bill  for  tithe  of  turnips,  the  defendant  insisted  that 
iio  tithe  was  due  for  turnips  sown  after  com  the 
same  year ;  and  that  be  ought  not  to  pay  tithe  for 
any  crop  or  profit  of  arable  land,  the  same  year  that 
the  parson  received  tithe-com  ftom  the  same  ground : 
but  the  tithe  was  decreed. 

39-  The  profits  arising  ftom  the  agistment.or  pas- 
turage of  cattle  are  titheable  of  common  right ;  be- 
cause the  grass  that  is  eaten  is  titheable,  and  murit 
Sear  v,  Trin^  have  paid  tithe,  if  cut  when  full  grown.    It  is  {we* 

dial,  because  it  arises  immediately  from  the  land. 
And  in  a  modem  case,  it  was  held  to  be  a  small 
tithe# 

40*  Agistment  tithe  is  only  payable  for  djry  qt 
twten  cattle,  that  otherwise  yield  90  pro^  to  the 
parson^  and  not  for  cattle  which  are  kept  for  the 
plough  or  pail,  m  the  same  parish ;  because  the  pax^ 
son  has  tithe  for  them  in  another  way. 


Agbtment. 


Cdll.  Gwill. 
1445. 

1  Wik.  lU 

2  Inst.  651. 
Bunb.  446. 
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41.  Agistment  tithe  is  not  payable  for  horses  kept 
for  husbandry,  saddle-horses,  coach-horses,  or  other 
hones  used  merely  jfo?  pleasure.    But  where  coach- 
hoises  were  used  in  canyinff  coals  aod  manure  into  P*®'?  ^* 
anottier  parish,  an  agistment  tithe  was  held  to  be  Gwill.  899* 
nayable  for  them*  Avd  ?. 

Flower 

4tf »  Meadow  grounds  which  have  paid  tithe  of  hay,  Gm\h  his. 
axe  not  afterwards  liable  to  an  agistment  tithe.  ^?^^^  ^"I"* 

.^      A    .  .,      .  ,11.  .         ^  Vol.3. 448. 

43.  Agistment  tithe  is  payable  by  the  occupier  of 

the  ground,  not  by  the  owner  of  the  cattle  j  and  as  ^^^^*  ^* 
this  tithe  cannot  be  taken  in  kind,  the  person  entitled  Bum.  Voh  3. 
to  it  can  only  receive  what  it  is  valued  at,  according 
to  the  price  paid  for  the  keeping  of  different  beasts. 

44.  An  agistment  tithe  was  held  to  be  due  for  Crowr. 
turnips  sown  after  com,  and  not  severed^  but  eaten  3  Bum/ 465. 
by  unprofitable  cattle :  though  it  was  urged  to  be  an  Gwill.  714. 
iaprovement  of  the  land,  and  that  the  parson  bad 

the  benefit  of  it  In  the  next  year. 

4f5.,  All  garden  herbs  and  plants,  such  an  pafsley.  Gardens, 
sage,  cabbage,  &c.,  are  titheable ;  and  the.  same  is  a 
soaaU  tithe,    Btit  most  commonly  a  sum  of  money  is  ^  Bum  Ece. 
payable  in  lieu  of  tithes  of  gardens,  either  by  custom^        ' 
or  by  agreement* 

46.  All  fruits  of  trees  are  titheable ;  the  tithe  to  Id.  466. 
be  paid  when  they  are  gathered.     If  they  are  stole^ 

the  parson  as  well  as  the  owner  3hall  bear  the  loss  $ 
i)«t  if  the  owner  suffer  a  stranger  to  take  his  fruit, 
the  tithe  shall  be  answered. 

47.  A  claim  was  made  in  the  year  I78O,  by.  the  Adams  r.. 

i  XXT  11 

viisar  of  Kensington,  to  the  tithe  of  hot-bouse  plants.  Gwaw204i 
The  Court  ef  Exchequer  was  of  opinion,  that  they  Hewitt  r. 
WTQ  titheable;  on  an.«>pealto  the  House  of  Lordsr  ^^^l  , 
tne  case  went  off  on  another  pomt.    It  has,  however/  Ca.  64. 
^Q  determined  hy  the  Court  of  Exchequer,  id  a  . 

£  4 
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Worrall  V.      subsequent  case,    that    hot-house   plants    are "  not 

Mich.'isoi.    titheable. 

Of  what  ^*  Mixed  tithes  consist  of  the  tenth  of  the  yoang^ 

things  mixed  ^f  cattle  bred  in  the  parish  j  such  as  calves,  lambs^ 
doe.  ^P^Sf  &c.  i  and  the  time  of  payment  of  these  is  when 

the  animals  are  weaned,  and  able  to  live  without  the 

dam :  tmless  the  custom  of  the  place  be  otherwise. 

3  Burn,  468.       ^*  'The  wool  of  sheep  and  lambs  is  another  mixed 

tithe ;  and  is^  de  jtdre^  due  at  the  time  it  is  clipped ; 
but  by  prescription  it  may  be  set  out  altogether  at 
another  time. 
Idem,  476.         50.  Milk  and  cheese  are  titheable.     But  where 

tithe  milk  is  paid  in  kind,  no  tithe  cheese  is  due ; 

and  where  tithe  cheese  is  paid  in  kind,  no  tithe  milk 

is  due. 

Of  What  51.  By  the  stat.  2t  &  3  Edt^r.  VI.  c.  IS.  it  is  enacted^ 

sonalTuUes    ^^^  every  person  exercising  merchandise^-  bargaining 

are  due.         ^hd  selling,  cloathing,  handicraft,  or  other  art  or 

faculty,  who  had,  within  40  years  preceding,  ^paid 
personal  tithes,  should  pay  for  his  personal  tithes  the 
tenth  part  of  his  dear  gains ;  his  charges  and  ei^ 
pencesy  according  to  his  estate,  condition,  or  degree, 
to  be  therein  abated,  allowed,  and  deducted. 
Gwill.  430.    '    52rf  It  was  formerly  held,  that  in  consequence  of 

this  statute,  the  fees  of  a  lawyer,  physician,  attorney, 
Bcc  Law  ^^  ^  man's  salary,  were  titheable.  But  Doctor  Bum 
▼oL3.474.  observes,  that  personal  tithes  are  now  scarce  any 
p!^.  446!^7.  where  paid,  except  for  mills,  and  ferfi  caught  in  the 
Id.  3.  sea. 

What  ThiDgB     ^^*  There  are  several  things  which  are  not  tithe- 
are  Dot  able  by  common  ri&rfit,  thomrh  in  some  places  thev 

titheable.  /^      .^,      i  i      l  r^  .  . 

2 Inst. 651.    maybe  titheable  by  custom.    Thus,  no  tithes  are 

payable  for  quarries  of  stone  or  slate ;  nor  for  mines 
of  tin,  lead,  coal,  lime,  chalk,  marl,  or  the  like.    For 
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these  are  of  the  substance  of  the  earth,  and  not  an 
annual  produce. 

54f.   Houses  are  not  titheable  at  common  law,  for  ^«**'  «•  ^: 
the  same  reason.    But  by  custom  tithe  is,  in  some 
towns,  due  for  houses ;  in  a  proportion  to  the  rent 
reserved  for  them.     And  in  the  city  of  London,  tithes  ^^^*  '^' 
are  payable  for  houses  by  act  of  parUament 

55.  Forest  lands  are  not  titheable,  provided  they 

are  in  the  hands  of  the  King  or  his  lessee.     But  if  3  Bum.  393. 
a  forest  is  disafforested,  and  within  any  parish,  the 
lands  then  become  titheable. 

56.  By  the  statute  2  &  S  Edw.  VI.  c.  16.  all  barren  2  liirt.655. 
heath  and  waste  ground  which  is  improved,  and  con- 
verted into  arable  or  meadow,  shall  not  pay  tithes  for 

seven  years  after  such  improvement.  \ 

157*  No  tithe  is  due  at  common  law  for  animals  id.tfSl.       ; 
that  ZKferce  natnra? ;  such  as  deer,  rabbits,  &c.    But, 
by  tile  custom  of  many  places,  some  animals  of  this  GwiU.427. 
kind  are  titheable. 

58.  B^ore  the  council  of  Lateran,  which  was  held  To  whom 
in  the  year  1180,  every  person  was  at  liberty  to  pay  payable, 
his  tithes  to  whatever  church  or  monastery  he  pleased ; 

or  he  might  pay  them  into  the  hands  of  the  bishop, 
who  distributed  the  revenues  of  his  church  among 
his  diocesan  clergy.  When  dioceses  were  divided 
into  parishes,  the  tithes  of  each  parish  were  allotted 
to  its  own  particular  minister,  first  by  common  con- 
sent, or  appointment  of  the  lord  of  the  manor,  and 
afterwards  by  law.     . 

59.  The  tithes  of  each  parish  are  therefore  of  Recton  or 
common  right  due  to  the  parson  thereof.    And  Lord  f  ^^^J^oo  a. 
Gdte  says,  that  persona  trnpersanata,  parson  iniper- 

MQee,  is  the  rector  that  is  in  possession  of  the  church 
parochial,  Jure  eccksice. 


^ 
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Vican. 
1  Burn.  60. 


Fortionists.        GO.  It  sometimes  haf^pens  that  one  person  has  at 

part  of  the  tithes  within  the   parish  of   another, 

whidi  is  called  a  portion  of  tithes;  and  the  person 

entitled  to  it  is  called  a  portionist*     These  poctions 

2  Rep.  44  h.  are  supposed  to  be  prior  to  the  council  of  Latenus, 

Y^l^  *     *     when  it  was  lawful  for  every  one  to  distribute    his 

tithes,  or  any  portion  thereof,  to  whatever  chiireii 
he  pleased.  And  a  portion  of  tithea  does  not  become 
extinct  by  vesting  in  the  same  hands  with  the  rectory. 

61.  AVben  the  practice  of  appropriating  l^e  ad* 
vowsons  of  rectories  or  parsonages  to  monasteries^ 
was  introduced ;  the  monks  usually  deputed  one  of 
their  own  body  to  perfbnn  divine  service  and  other 
duties  m  those  parishes,  of  which  the  society  was 
rector;  who  was  called  the  vicar.     But  by  several 
statutes  it  was  ordered  that  such  vicar  should  be 
a  secular,  priest,  and  sufficiently  endowed,  at  the  dis- 
qretion  of  the  ordinaiy.     The   endowments  were 
usually  of  the  small  tithes ;  the  greater  or  predial 
tithes  being  still  reserved  to  the  monastery;  from 
whence  arose  a  division  of  tithes  into  rectorial  and 
vicarial. 

62.  The  rector  or  parson  is  prima  facte  entitled  to 
all  the  tithes  of  the  parish ;  therefore  payment  of 
tithes  to  the  rector  is  a  sufficient  discharge  against 
the  vicar ;  because  all  tithes  of  common  right  belong 
to  tiie  rector,  and  the  vicarage  is  derived  out  of  die 
parsonage.  So  that  no  tithes  belong  de  jvrt  to  the 
vicar,  but  only  on  an  endowment,  or  by  prescription, 
which  ought  to  be  shown  on  the  part  of  the  vicar ; 
and  the  Court  cannot  intend  it ;  for  the  vicarage  is  a 
diiQinution  or  impairing  of  the  parsonage,  of  wJbich 
thi^  Court  will  not  take  notice,  unless  the  parties 
show  it. 


Grene  v. 
Austin, 
GwUl.  226. 
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63.  Where  the  vicar  produces  aa  endowiiicnt»  then  Awdry  ?. 
the  situation  of  the  parties  k  reveiaed.    The  prima  q^^,  1520* 

Jade  title  to  the  extent  of  that  endowment  is  in 
favour  of  the  vicar ;  and  if  the  rector  would  daim 
any  of  the  artides  comprdiended  within  the  ternm  of 
it,  the  onus  ptobandi  is  thrown  upon  him.  In  this 
case  it  is  incumbent  on  the  rector  to  give  such 
dear  and  cogent  evidence  of  an  usage  in  the  parish 
in  his  favour,  with  respect  to  the  articles  he  would 
insist  upon,  as  shall  narrow  the  terms  of  the  endow- 
ment, and  induce  a  presumption,  that  the  parties  in- 
terested in  the  tithes  had  come  to  a  new  agreement : 
that  some  different  arrangenient  hitd  been  made  with 
respect  to  the  distribution  of  the  tithes,  between  the 
date  of  the  endowment,  and  the  disablhig  statute  of 
Queen  Elisabeth. 

64.  It  has  been  determined,  Ihat  if  a  vicar  hath  Bunb.  74. 
fer  a  long  time  used  to  take.pal^ticular  tithes  or  pro- 
fits, he  shall   not  lose  them  because  the   originsl 
endowment  is  produced,  and  they  are  not  there.    For 

ev^y  bishop  having  an  indisputable  right  to  augment 
vicarages,  as  there  was  occasion ;  and  this  whether 
sach  right  ^^  reserved  in  the  endowment  or  not : 
the  law  will  therefore  presume  that  this  addition  wan 
made  by  way  of  augmentation. 

65.  Hie  loss  of  the  original  endowment  is  supj^ed  Idem, 
by  prescription ;    that  is,  if  the  vicar  hath  enjoyed 

any  particular  tithe  for  a  long  time,  the  law  will  pre- 
smne  that  he  was  legally  endowed  of  it ;  for  the 
«tme  reason  that  it  presumes  some  tithes  might  have 
been  added  by  way  of  augmentati<m,  which  were  not 
in  the  original  endowment. 
66.  In  tifiose  places  which  are  not  within  any  ThtKii^^. 

parish,  as  infbrests  and  th^Jifce,  the  King  is  entitled  \^C^f; 

to  the  tithes,  because  he  is  not  a  mere  laymim,  but 
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persona  mixta.    This  point  was  resolved  in  parliament 
6'  £dw.  III.  in  a  suit  between  the  Crown  and  the 
bishop 'of 'Carlisle,  who  claimed  the  tithes  of  the 
forest  of  Inglewood. 
I^ords  of  67*  Lords  of  manors  may  be  entitled  to  the  tithes 

2  Rep.  46  a.  ^^  *^®  manor,  by  prescription.     For  in  such  a  case  it 

will  be  supposed  that  the  lord  was  seised  of  the  whole 
manor,  before  the  tenancies  were  derived  thereout ; 
and  then  by  composition  or  other  lawful  means,  the 
lord  acquired  the  tithes,  paying  a  certain  pension  to, 
the  piEurson. 
Lay  Impro-        68.  When  the  monasteries  were  dissolved  by  king 

Henry  VIIL  the  appropriation  of  the  several  benefices 
which  belonged  to  the  religious  houses  would,  by  the 
rules  of  the  common  law,  have  become  disappropriar 
ted,  had  not  a  clause  been  inserted  in  ^1  the  statutes^ 
by  which  the  monasteries  were  given  to  the  Crown ;  to 
vest  such  appropriated  benefices  in  the  King,  in  as 
ample  a  manner  as  the  monasteries  had  held  the 
same,  at  the  time  of  their  dissolution. 

69.  Almost  all  these  appropriated  benefices  have 
been  granted  by  the  Crown  to  lay  persons ;  and  are 
now  held  by  their  descendants,  or  by  those  who  have 
purchased  them  from  such  grantees.      These  are 

Crathorne  v.  called  lay  impropriators ;  and  by  several  statutes  they 
2  Brol'parl.  have  the  same  rights,  respecting  such  benefices,  as  u 
Ca.  512.        tiiey  ^ere  religious  persons. 

70.  Grants  of  this  kind  are  either  of  the  rectory 
or  parsonage,  which  comprises  the  parish,  church 
with  all  its  rights,  glebes,  tithes,  and  other  profits 
whatsoever ;  or  else  of  the  tithes  of  a  particular  traat 
of  land. 

Wat*.  509.         71.  Where  a  portion  of  tithes  was  vested  in  the 

Crown,  and  afterwards  granted  to  a  layman,  he  ai> 
quired  the  same  right  to  it  as  the  spiritual  person  m 
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^om  it  was  originally  vested.  Portions  of  tithes 
might  abo  formerly  be  granted  by  religious  corpora* 
tions  to  laymen,  to  whom  they  may  now  belong  under 
that  title. 

72.  By  the  statute  32  Hen.  VIIL  c.  7-  S  7-  it  is 
enacted,  that  ail  persons  having  any  estate  of  inherit- 
ance, freehold,  term,  right,  or  interest,  of,  in,  or  to 
any  parsonage,  vicamge,  portion,  pensicm,  tithes, 
oblations,  or  other  ecclesiastical  or  spiritual  profit, 
wiiich  were  or  should  be  made  temporal,  shall  have 
the  same  remedies  for  recovery  thereof,  as  for  lands 
and  tenements. 

73.  With  respect  to  the  estate  which  lay  impro-  ^^^^^^  E»ute 
priators  are  capable  of  having  in  tithes,  they  may  tu^^e. 


be  tenants  in  fee  simpJe,  fee  tail,  for  life  or 
Husbands  shall  be  tenants  by  the  curtesy,  and  widows 
endowed  of  them.  They  are  accounted  assets  for 
payment  of  debts,  and  have  all  other  incidents  be- 
longing to  temporal  inheritances. 

74.  An  estate  ^Btithes  may  be  held  in  joint 
tenancy,  coparcena^for  in  common ;  and  a  partition 
of  any  of  these  may  be  obtained  by  a  bill  in  Chancery* 

75.  On  a  bill  for  a  partition  of  fithes  and  casual  Baiter  v. 
profits  in  the  Isle  of  Wight,  the  defendant  demurred,  ]  v^e8f494. 
upon  the  ground  that  there  were  no  casual  profits, 

and  that  it  might  be  divided  upon  a  writ  of  partition. 

Lord  Hardwicke  said, — "  An  ejectment  will  lie  of 

tithes,  of  which  the  execution  is  a  writjof  possession ; 

and  the  sheriff  may  do  as  much  on  partition  as  on 

a  writ  of  possession  on  ejectment.     This  is  not  casual, 

whether  tithes  will  rise  or  not.    I  do  not  doubt  but 

this  Court  can  divide  them,  as  it  may  several  things 

^ch  cannot  at  law.    Overrule  the  demurrer,  there- 
fore," ... 


62  TtOe  XXII.    TiOss.    S  76—79. 

76.  Estates  in  tithes  are  alienable  by  lay  impro- 
jmatoT^  in  the  same  manner  as  other  retil  estates ; 
and  are  comprehended  within  the  statute  of  imb» 
under  the  word  hereditaments. 

77.  It  should,  however,  be  observed,  that  no  good 
titlife  can  be  made  tp  tithes,  by  a  lay  impropriator, 
without  showing  tiie  letters  patent  by  which  the  tithn^ 
M  die  rectory  or  pairsonage  to  vAAch  they  are  annexed, 
were  granted  by  tilie  Crown  to  some  lay  pecM» ;  for 
this  is  the  only  mode  of  repelling  any  chum  which 
may  be  made  to  those  tithes  by  an  ecclesiastical 
person  claiming  jure  ecclesue.  The  lettars  patent 
diould  be  inspected^  to  see  that  no  reversion  teniains 
in  the  Crown. 


OfE^emp-  .  78.  With  respect  to  exea^ons  fmm  Hthm,  k 
T^Oies.^"^  ^ould  fyf^  be  ^^Mervttd,  tiiat  by  the  old'  law  no  lay* 
2  Rep.  44  a.  ^^^  ^^^^  oapddie  ef  ha/ving  tithes,  nor  aUowied  to 

prescribe  generally  that  Mis  lands  were  exempt  from 
the  payment  of  tithes ;  for,  ^  without  sp€icial  matter 
shown,  it  should  not  be  i^itendi^  fiiat  he  had  any 
lawfiil  4wJiarge :  therefore,  die  mere  non-payment 
z  Burn,  410.  of  tithes,  though  fer   time   immemorial,  does  not 

Miount  to  an  exemption,  and  cannot  be  pleaded 

against  a  spudtual  person,  without  setting  out  and 

estidbiiBhing  the  causes  of  such  exemption,  except  in 

infra.  the  case  of  portionists.    Lands  may,  however^  be 

exempted  from  the  payment  of  tithes  by  real  compo* 

sition,  by  a-  special^  prescription,  whic^  is  either  de 

modd  dednumdif  or  de  non  decimando^  or  by  act  of 

parliament 

Red  Com-        79;  A  teA  composition  is  where  an  agreement  is 

P^^^°-        made  between  the  owner  of  lands^  and  tfe  parson  or 

GiriU^aoi.     vicar,  with  the  consent  of  the  pa'fibh  and  cO'dinary, 

that  his  lands  shall  in  future  be  freed  from  the  pay- 
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HKMt  of  aU  tithes,  in  considefation  of  some  land,  or 
other  real  recompence,  to  the  parson  or  vieair,  in  Ueu 
and  tetisfaeticm  of  such  tith^  This  kind  of  compo- 
sition was  formerly  permitted,  because  it  was  si^ 
posed  that  the  clergy  would  be  no  losers  by  it,  ^m  the 
consent  of  the  ordinary,  whose  duty  it  was  to  tak^ 
care  of  the  church  in  gaaeral,  and  of  the  patron, 
whose  inter^t  it  was  to  protect  that  particidar  church, 
were  both  requii^  to  render  the  composition  effectual, 

80.  No  composition  can  be  good,  unleps  it  was 

made  before  the  IS  £liz. ;  for,  by  a  statute  made  in  Tit.  32.  c.2. 
Ibst  year,  it  is  enacted,  that  no  parson  or  vicar,  shall 
make  any  conveyance  of  the  estates  of  their  churches, 
other  than  leases  for  three  lives  or  31  yeans.     And 
though  there  have  been  several  decrees  made  by  7  Bro.  FvL 
coiycts  of  eqfuitf  to  coi^firm  compottitions,  made  with  ^^*  ^  ^  ^' 
th&  consent  of  the  parsoii,  patrcm,  andOTdinary,  sub- 
sequent to  the  IS  £liz.,  still  they  are  not  hdd  to  be 
binding  on  the  succeeding  incumbents. 

81.  It  was  formeriy  held,  that  a  composition  real 
could  not  be  establi^ed  without  showing  the  deed  by 
which  it  was  created,  or  proving  the  actual  eitistence 
of  such   deed.    It  was,  however,  laid  down  in  a 
modem  case,  that  although,  in  order  to  establish  a  Hawes  ?. 
leal  composition  for  tithes,  it  was  not  now  ciMisidered  2^°'  r. 
as  ahaolufely  necessary  to  produce  the  deed,  yet  evi-  179. 
dence  must  be  given  of  such  deed  having  existed. 

That  where  such  evidence  rests  on  reputation,  such 
reputation  must  be  distmctly  of  payments  having 
been  made  under  such  a  deed,  and  that  those  pay- 
nents  had  llieir  origin  under  an  instrument  made 
within  time  of  memory ;  otherwise  it  will  be  evidence 
^a  prescriptive  payment.  That  although  the  Court 
W  very  priDperly  relaxed  in  its  practice,  and  did  not 
iiow,  as  formerly,  insist  upon  the  production  of  the 
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original  instrument,  yet  they  certainly  expected  thtt^ 
in  order  to  establish  a  real  composition,  the  evidence 
should  show  something  that  could  distinguish  it  front 
a  prescriptive  payment. 
Sawbridge         82.  In  a  subsequent  case  it  was  said,  that  where 

Am^TM!^72.  ^^^  ^3  b^^^  ^  composition  real,  within  time  of 

memory,  its  commencement  must  be  shown,  though 
it  is  not  necessary  to  produce  the  deeds  under  which 
it  took  place.     Presumptions  are  admitted  in  this,  bb 
in  other  cases ;  and  the  existence  of  such  deeds  may 
be  inferred  from  other  evidences.    It  is  not  necessary 
that  the  consent  of  all  the  parties  should  be  by  the 
same  deed :  this  may  frequently  not  happen.     In  the 
case  of  the  King,  who  consents  by  letters  patent,  it 
never  can  take  place.  But  that  a  composition  real  could 
not  be  supported  by  evidence  of  immemorial  payment* 
FMacription       83.  A   prescription    de   modo  decimandi^  usually 
D^imandL    called  a  modiis,  is  where  an  immemorial  custom  has 
,  established  a  particular  manner  of  tithing,  different 

from  the  general  way  of  taking  tithes  in  kind ;  and 
the  circumstances  which  are  necessary  to  make  a  good 
and  sufficient  modus j  are  laid  down  by  Sir  W.  Black- 
stone  and  Doctor  Bum. 

84.  It  is  probable  that  every  modus  had  its  com- 
mencement by  deed ;    because    a'  composition  for 

.  tithes  can  never  become  a  modus^  unless  the  patron 

and  ordinary  be  parties  thereto,  or  it  be  confirmed  by 

2  P.  Wnu.     them.    But  a  modus  may  be  prescribed  for,  without 

producing  the  deed  by  which  it  was  created ;  for, 
wherever  there  has  been  a  constant  annual  payment 
for  time  immemorial,  it  shall  be  intended  that  such 
payment  had  a  proper  commencement. 

85.  In  the  case  of  hemp,  flax,  and  madder,  it  has 
been  stated,  &at  a  modus  is  established  by  act  of 
parliament 
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86.  A  prescription  c2^  non  (jecmiaiiJo  is  a  claim  to  PreMnription 
be  entirely  discharged  from  tithes,  and  to  pax  no  ^^JJ|^^^ 
coQipensation  for  them.    This  may  be  a  privilege 
annexed  either  ^  to  the  persons  holding  the  lands,  or 

to  the  l^nds  themselves. 

87.  The  ,Kii^  being  persona  mucta,  is  not  only  ^"*-  ^*- 
capable  of  having  tithes,  but  may  also  prescribe  to  be  Hard.  R.  31 5. 
discharged  from  the  payment  of  tithes;  therefore,  ^V^^ 
lands  lying  within  a  foresi,  and  in  the  hands  of  the  w.  Jones, 
King»  do  not  pay  tithes,  although  they  are  within  a 

parish.     JBut  this  privflege  OBly  extends  to  the  King's 
lessee,  not  to  his  feoflfee. 

88.  Spiritual  persons,  or  corporations,  being  capa- 
ble of  having  tithes  in  pernancy,  may  prescribe  to  be 
discharged  generally }  so  that  no  tithe  shall  be  paid 
of  their  landie^  nor  any  recompence  for  them.    Be* 

sideS)  it  is  a  maxim  of  law,  ihstecclesia  decimas  non  4  Rep.  44  a. 

Solvit  icclence  ;  and  a  spiritual  person  may  prescribe 

de  nondecfmamlq^  for  himself,  his  fanners,  a.nd  tenants, 

and  idso  tot  his  copyholdeTs.    For,  by  this  means,  it  Crouch  ▼. 

is  to  be  presumed  that  tiie  spiritual  person  has  greater  gj^'g^,,^ 

fines  lind  rents.  784. 

.  89*  The  rector  or  parson  of  a  parish  is  not  liable  to  Blenco  t. 


die  payin^nt  of  tithes  to  the  vicar^  nor  the  vicar  to  ckTeSi. 
the.  rector }  and  a  lay  rector  is  also  e?i:empted  from  "^79*  ^78. 
pliying  tithes  to  the  vicar  out  of  the  glebe,  as  long  as  - 
be  liolds  it  in  his  own  hands ;  but  upon  the  death  of 
the  spintual  or  lay  rector,  or  of  the  vicar,  his  executor 
is  lisdUe  to  the  payment  of  tithes  out  of  the  growing 

90.  A ,  prescription  de  mm  decimando  may  also  be 
annexed  to  the  land  itself^  though  in  the  possession  of 
lay  persons ;  but  this  can  only  arise  from  the  follow- 
iiig  circumstances* 

Vol.  III.  F 
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2komm.32«       Spiritual   persons,   or   corporations,  were  always 

.    capable  of  having  their  lands  totally  discharged  of 

tithes  by  various  ways. — 1.    By  real   composition. 

Hob.  309.      2.  By  papal  bulls  of  exemption.    3.    By  unity  of 

possession;  as  when  the  rectory  of  a  parish,  and  the 
lands  in  the  same  parish,  both  belonged  to  a  religious 
house,  those  lands  were  discharged  of  tithes  by  this 
unity  of  possession.  4.  By  prescription ;  having  never 
been  liable  to  tithes,  by  being  always  in  spiritual 
hands.  5.  By  virtue  of  their  order  j  as  the  Knights 
Templars,  Cistercians,  and  others ;  whose  lands  were 
privileged  by  the  Pope  with  a  discharge  of  tithes.  . 
91.  These  exemptions  from  tithes  would  have 
-ceased  upon  the  dissolution  of  the  abbeys,  and  the 
lands  become  again  subject  to  tithe%  were  it  not 
enacted  by  the  statute  31  Hen.  Virf.  c.  13.  §  2U 
that  all  persons  who  should  come  to  the  possession  of 
the  lands  of  any  abbey  then  dissolvei^  should  hold 
them  free  and  dischaiged  of  tithes,T)ras»  laige  and 
ample  a  manner  as  the  abbeys  formerly  held  then). 

2  Omin.32.  And  Sir  W.  Blackstone  says,  that  from  this  original 

have  sprung  all  the  lands,  which,  being  in  lay  hands, 
do  at  present  claim  to  be  tithe-free.  For,  if  a  man 
can  show  his  lands  to  have  been  such  abbey  lands» 
and  also  inunemorially  discharged  from  tithes,  by  any 
of  the  means  before  mentioned,  this  is  now  a  go(^ 
prescription  de  rum  decinumdo.  But  he  must  show 
both  tliese  requi»tes ;.  for  abbey  lands,  without  a 
Bpecial  ground  of  discharge,  are  not  dischai^d  of 

Lamprey        course ;  neither  will  any  prescription  de  nan  dechnandp 

Ai^R^29l   ^^^  ^^  ^^*^  discharge  of  tithes,  unless  it  relates  to 

such  abbey  lanfds; 

02.  These  exemptions  from  tithes  only  extended 
to  the  lands  of  the  religious  houses,  qtiamdiu  ffopru^ 
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vumbus  excohmtur ;  not  when  in  the  occupation  of 

theif  lessefies  or  farmers.     And  it  was  formerly  held, 

that  this  exemption  ap[^ed  only  to  those  who  had  an  Wilsoa  v. 

estate  of  inheritance,  and  not  to  tenants  for  life.    It  Hard.  174. 

has,  however,  been  resolved,  that  a  tenant  for  life, 

under  a  settlement,  is  entitled  to  tlie  exemptioti. 

9S.  A  person  was  tenant  for  life,  under  a  settle-  JJ*^*  ^\ 

ment,  of  lands  which  were  formerly  part  of  the  pos-  Schach.1799. 

sessions  of  the  Cistercian  order,  and  by  that  means  ^^^'  ^^'^" 

exempt  from  tithes,  while  in  the  manurance  of  the 

owner.     It  was  contended,  that  the  tenant  for  life 

had  not  such  a  quantity  of  interest  as  would  support 

that  privilege :  that  to  entitle  the  lands  to  that  ex- 

emption,  the  person  occupying  them  must  be  owner 

ci  the  inheritance ;  he  must  have  the  same  estate  in 

him  which  the  monastery  had.    -In  the  case  of  Wilson 

v«  £edman,  the  Court  held  that  tenant  for  life  or 

years  was  not^j/viUiin  the  statute,  but  that  tenant  in 

tail,  who  had  an  estate  of  inheritance,  was  discharged 

quamdiu  propriis  manilms,  &c.     Lord  Ch.  B.  said,  it 

was  admitted  that  a  tenant  in  tail  was  entitled  to  the 

exemption  claimed ;  but  it  was  argued,  that  a  tenant 

for  Ufe,  under  a  settlement,  was  not.     It  was  said, 

that  the  tenant  must  hold  the  lands  as  the  monastery 

held  them,  else  the  privilege  could  not  attach.     But 

it  was  impossible  that  the  lands  could  now  be  holden 

precisely  in  the  same  manner  as  they  were  holden  by 

die  monastery.     The  monastery  had  them  to  them 

and  their  successors.     Now,  a  man  had  them  to  him 

wd  his  heirs.     But  a  fee  simple  may  be  divided  into 

p<ntions,  into  different  estates  for  life,  in  tail,  and 

remainder .  in  fee.     Where  would  be  the  difficulty  to 

^y,that  the  tenants  of  each  portion  should  have  the 

henefit  as  they  succeed.  ?  The  case  of  Wilson  v.  RecU 

man  bad  been  cited ;  but  from  an  extract  from  the 

F  2 
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tuls^rtir  in  thlit  case,  with  Which  he  had  been  fiirniiihed, 
the  parties  there  appearetl  to  have  had  a  fee  simple ; 
and  therefore,  that  not  being  a  case  in  which  it  uras 
necessary  to  decide  the  point,  it  conld  not  be  consi- 
dered of  any  authority.  He  could  not  see  any  reason 
why  a  tenaiit  for  life  should  be  excluded  from  the 
benefit,  any  more  than  a  tenant  in  tail  j  who,  it  was 
agreed,  was  exempt.    There  seemed  to  be  no  reason 
,  why  all  the  component  parts  of  the  estate  should  not 
be  exempt,  as  they  severally  came  into  possession. 
The  Court  decreed  unanimously,  that  the  tenant  for 
life  was  exempt 
Actof  Parlia- '    94.  Lands  may  and  are  now  frequently  exempted 
Hient,  f^^^  ^^  payment  of  tithes  by  acts  of  pariiament 

Thus  in  many  of  the  modern  inclosure  acts,  the  lands 

inclosed  are  for  ever  freed  aftid  discharged  from  the 

payment  of  tithes ;  and  a  portion  of  land  is  allotted 

to  the  spiritual  or  lay  rector,  ot  to  the  vicar,  their 

successors  and  heirs,  in  lieU  of  them.     Ih  Other  acts 

t^f  this  kind,  a  coi-n  rent  is  substituted  in  the  place  of 

tithes. 

Non-pay-  9^5.  The  doctrine  that  mefe  non-payment  of  tithe«» 

«icnt  of        though  for  time  immemorial,  does  riot  amdulit  to  an 

be  pleaded     exemption,  was  established  in  favour  of  the  CBurci" 

a^mitaLay.  ^^^  j^  ^  ^^^^  ^^^  jy^g  acquiescence  crtfctiJs  a 

ante,  §  78.     title ;  therefore,  when  lay  persons  became  capa^*^  ^ 
h5)?2£^'  holding  tithes,  this  principle  ought  not  to  have  been 

extended  to  them,  because  they  are  not  within  ^^ 
reason  of  it    But  it  has  been  held  in  several  cases, 
that  a  general  prescription  de  non  dedmando  can  n 
more  be  set  up  against  a  lay  impropriator  than  again 
a  spiritual  person. 
Bury  Corp.        96.  Upou  a  bill  for  small  tithes  by  a  lay  in^^^^P^' 
COTni^.'643.  ^*^^'  ^*  ^^  proved  by  several  'witnesses  that  tn^ 

never  knew  small  tithes  paid  for.    It  was  contenw  > 

10 
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that  m  tbe  case  of  a  lay  im|iopfi«Utf  the  de^dant 
might  Bay,  in  bar  <tf  the  d^maad  of  tithes,  that  nq  tithes 
had  ever  b«en  paid  or  demanded  fpril^eselaiids;  and 
although  there  waa  no  exppeas  detennination  qq  the 
point,  yet  many  Judges  were  of  that  apwoiu  ^u?^*  ^8^* 

The  Court  held  the  defence  bad.  ^ 
97*  A  bill  was  brought  in  the  flxcbe^uer  by  a  lay  Fanshaw  v. 
impropriator,  for  tithe  of  hay  and  potatoes.    Hie  ^^jqo. 
defence  was,  that  no  tithe  had  ever  been  paid  for  the  17  Geo.  2. 
land»  nor  any  modus  or  icompoailion,   At  was  saidibf 
the  dafendaat,  that  the  reason  why  a  layman  should 
not  prescribe  in  mm  d&nmandOj  was  founded  on  pdo* 
dples  which  did  not  hold  dnce  tithes  were  lay  inbe* 
ritances.    That  now,  from  length  of  time  and  posses- 
sum,  there  was  the  same  reason  to  presume  a  grant 
from  the  lay  impropriator,  in  this  case,  as  in  cases 
of  other  inheritances.    That  this  was  not  used  §»  a 
prescription,  but  as  an  evidence  of  right*  and  to  in« 
elude  a  presumption  pf  a  grant.   That  before  laymen 
weie  capable  of  tithes,  an  e:9;emption  was  not  suiSoient 
tp  arise  ftom  non*payment  of  tithes  only;  hut  since^ 
it  was  quite  otherwise ;  and  possession  in  the  hands 
of  a  laymw  was  as  good  evidence  of  a  right  to  tithes, 
ss  of  any  other  rig^t* 

Lord  Gh.  B.  Parker  was  <^  opiinion,  that  a  layman 
cqald  not  prescribe  in  nan  decimando  against  a  lay 
impropriator,  no  more  than  agamst  a  spiritual  one*  It 
liSd  been  said  that  the  statute  of  Hen.  YIIL,  which 
mde  tithes  lay  ii^eritances,  liad  altered  the  case ; 
imt  as  a  prescription  from  that  time  would  not  be 
good,  consequently  that  statute  could  not  hieate  a 
light  by  prescription.  That  this  doctrine  was  not  in* 
conveiueiit,  jor  grants  of  tithes  might  be  preserved 
^  ^nrc^ent ;  therefore  were  not  likely  to  be  lost,  if 
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due  care  was  taken  of  them.  That  an  act  of  pariiau^ 
ment  was  attempted  to  remedy  this  by  Sir  George 
Heathcote,  about  fifteen  years  before,  which  min^ 
carried.  Baron  Carter  was  of  the  same  opinion ;  but 
Baron  Reynolds  doubted- 
Baron  Clarke  said  he  knew  no  case  which  deserved 
more  consideration,  for  though  the  authorities  against 
.  such  a  prescription  were  very  great,'  yet  the  reason 
of  them  grew  weaker  every  day.  Before  the  refor^ 
mation  all  tithes  were  ecclesiastical,  and  a  layman 
could  have  tithes  by  way  of  discharge  only,  by  the 
grant  of  patron,  parson  and  ordinary.  Since  that,  there 
were  other  ways,  both  of  having  tithes,  and  of  beings 
discharged  from  them.  Since  tithes  had  been  in  the 
hands  of  lay  impropriators,  many  persons  had  pur« 
chased  discharges  for  their  particular  lands ;  yet  if 
sucb  grants  were  lost  by  the  common  fate  of  things, 
those  persons  must  lose  the  benefit  of  their  purchases; 
and  that  must  often  happen,  though  they  were  en- 
~  rolled,  or  any  other  way  was  taken  to  preserve  them. . 
Very  few  records  of  the  church  were  extant ;  and  it 
would  be  very  hard  that  time,  which  strengthens  all 
other  rights,  should  weaken  this.  It  seemed  very 
extraordinary  that  a  layman  might  prescribe,  upoD 
the  presumption  of  a  grant,  for  a  portion  of  tithes  in 
Infra,  §  101.   the  soil  of  another,  even  against  the  rector  of  the 

parish,  and  yet  could  not  prescribe  for  the  tithes  oS 
his  own  land  in  the  same  way.  If  therefore  he  should 
concur  in  this  opinion,  it  would  be  merely  from  the 
force  of  authority ;  for  he  thought  that  the  reason  of 
the  thing  was  strong  against  it.  He  allowed  that,  in 
general,  authorities  ought  to  prevail  in  law ;  because 
great  inconveniences  and  confusion  woiild  arise  from 
overturning  established  rules  of  property.  But  in  this 
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pwrticular  case, .  the  inconveniences  and  confusion  of 
property  would  be  much  greater  from  pursuing  those 
resdutions,  than  from  overturning  them. 

Mr.  Joddrell,  from  whose  notes  this  case  was  taken 
by  Mr.  Gwillim,  says  he  was  informed  that  judge- 
ment was  given  for  the  plaintiff 

98.  The  plaintiff  sued  in  the  Exchequer  as  lay  im-  Nagle  v. 
propriator  of  the  parish  of  L.  for  tithe  of  hay  and  3  j^r^jo2, 
agistment.  The  defendant  insisted,  that  from  tithes 
of  hay  never  having  been  paid  to  the  rector,  within 
memory,  a  conveyance  of  them  to  the  landholder 
should  be  presumed. 

JLord  Ch.  B.  Macdonald  said,  the  plaintiff  having 
made  out  to  himsdlf  a  dear  title  as  rector,  the  defen- 
dant insisted  on  exemption  from  paymoit  of  hay  and 
agistment  tithe,  on  the  ground  of  never  having  paid 
these  tithes.  From  non^^payinent  he  wished  the  Court 
to  presume  a  grant  or  conveyance  of  these  tithes  from 
the  lay  impropriator.  It  was  dear  that,  against  an 
ecdesiastical  rector,  this  defence  could  never  be  set 
up  in  any  shape.  Whether  a  lay  impropriator  should 
have  the  same  benefit  was  at  first  doubted ;  but  that 
point  seemed  at  rest.  Three  successive  dedsions 
upou:  it  had  fully  ortablished  that  there  was  no  differ- 
ence between  a  lay  and  an  ecclesiastical  rector. 

.99.  In  a  subsequent  case  of  this  kind,  the  same  Petre  r. 
Judge  said,—"  It  is  now  established  by  many  cases,  ^V^^^^qak 
too.finnly  to  be  disputed,  that  mere  non-payment  is 
not,  even^among  laymen,  any  answer  to  the  demand 
of.  tithes.  These  determinations  are  perhaps  to  be 
lamented. .  I  should  have- liked  better  to  have  found, 
u^  regard  to  tithes,  the  same  prindple  of  dedsion 
wtuch  regulates  thetitle  tp  every  othbr  lay  fee.  If 
^^payment  for  any  length  of  time  forms  no  pre- 
sumption of  a  grant  of  the  tithes ;  then  the  length  of 

F4 
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enjojrmenty  which  in  all  othar  cases  is  the  best  possi- 
ble  tide,  serves  only  to  weaken  the  claim  of  exemption 
from  tithes,  as  the  difficulty  of  tracing  its  origiii  is 
increased.  In  the  present  case  it  is  hardly  credible 
that  the  plaintiff^s  family  have  omitted  for  above  two 
centuries  to  exert  this  right,  from  mere  forbearance 
or  negligence*  Some  other  transaction  probably  took 
place  between  the  parties,  the  .memory  of  which  i3 
now  lost.  But  the  cases  prevent  us  from  deciding 
upon  the  ground  of  such  a  presumption/' 
Rose  V.  1^*  Lord  Loughborough  appears  to  have  been 

?tl^*^^^^      inclined  to  differ  from  these  cases,  and  to  hold  (hat 

5  Ves  1 86 

non-payment  alone  might  be  set  up  as  a  defence  to  a 

claim  of  tithes  by  a  lay  impropriator ;  but  Lord  Eldon 

Birney  v.       has'  decidedly  upheld  them.     And  it  appears  to  be 

17  v^' 119    ^^^  settled,  that  a  prescription  de  non  decinumdo  can 

no  more  be  set  up  against  a  lay  impropriator,  thafi 
against  a  qiiritual  person  j  as  such  a  prescription 
must  have  its  origin  at  a  time  when  the  church  was 
incapable  of  alienating  its  possessions.  But  the  daim 
Vide  Tit.  31.  of  a  lay  impropriator  m^  be  repeUed  by  evidence  of 
^*  ^'  a  grant  of  the  tithes  frcm  some  preceding  lay  impro^ 

priatbr. 
Long  Posses-      lOL  It  has  been  stated,  that  pcurtions  of  tithes  were 
tlonofTithw  Severed  from  rectories  before  the  council  of  Lateran; 


creates  a       aud  therefore  no  claim  can  be  made  to  them,  but  by 

Title  .  .  ' 

persons  deriving  a  title,  either  from  the  CroWP  <^ 
some  ecclesiastical  corporation,  who  had  a  power  of 
alienation.  Itfollows,  that  there  i^  a  material  difference 
between  a  prescription  de  non  decinumdo,  and  a  daim 
to  a  portion  of  tithes ;  for,  in  the  latter  case,  if  the 
claim  be  supported  by  evidence  of  actual  perDWcy 
and  enjoyment  for  a  long  timig,  a  court  of  eqdiy  will 
not  interiere  i  but  leave  the  parties  tl$  their  kgal 
remedy. 
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iOS.  The  pLaintiff  bsoug^  his  biU  fbr  an  aocowit  s^ndwir  r. 
of  tith«:  the  defendant  imirted.  by  hi.  aiuwer»  that  g^^^. 
hexoa  they  whoM  estate  he  had  mtfae  lands,  whereof 
the  tithes  were  demanded,  had  a  title  to  the  tithes.  It 
was  in  proof  in  the  causey  that  the  defiendant  and 
those  under  whom  he  cbimed  had  beeii  in  possession 
shove  100  years:  andseveral conveyances ihterveniag, 
widiout  any  claini  -from  the  plaintiff  or  his  ancestors ; 
it  was  insisted  that  there  had  been  a  severance  of  the 
tithes  from  the  rectory;  or  that  there  had  been  some 
grant  or  deed,  whereby  the  plaintiff's  ancestorsi  or 
those  who  had  the  right  to  the  rectory,  had  exempted 
the  defendant's  estate  from  the  payment  of  tithte. 

Lord  Henley  was  of  opinion  that  this,  by  the  graati 

became  a  lay  &e ;  and  the  dispute^  as  between  those 

entitled  to  the  spiritual  fee  or  rectory,  must  stand  on 

the  same  foot,  and  be  detennined  by  the  same  law, 

as  any  other  right  or  fee.    In  this  case  the  plaintiff 

made  no  particular  title  at  all ;  he  would  have  the 

Court  ptesume  that  his  right  descended  to  bixd,  but 

did  not  show  any  one  fimnly  settlement,  ice.  for  a 

great  number  of  years  (above  forty)  where  this  was 

inentioned ;  and  yet  he  prayed  the  Court  to  ihterposie 

against  a  possession  whiich  had  been  in  the  defendant 

and  his  ancestors  above  a  centuiy;  It  was  urged  that 

the  law  says,  caveat  emptor}  bm  equity  says,  tencat 

emptor^  if  he  is  a  &ir  purchaser.    The  defendant 

^ipeared  to  him  as  a  fair  purchaser,  there  hsfving 

been  several  intermediate  conveyances,  and  possession 

havmg  gone  along  with  them,  far  above  ISO  years; 

and  therefore  equity  would  not  inteipose  to  disturb 

hioi.    If  the  plaintiff  had  any  title  at  law,  he  vod^ 

pursue  it    But  equity  wi>uld  not  interpose  against  a 

fiur  possessor,  only  becaose  the  pliiintiff  waa  afiaid 

his  title  might  fait  at  law.    The  bill  was  dismissed. 
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Scot't  ▼•  Ay«       103.  Doctor  Scott^  being  rector  of  Simonbume  iir* 
^4*^***      the  county  of  Northumberland,  filed  hifi  bill  in  the^ 

Court  of  Exchequer  for  the  tithes  of  com  and  grain, 
of  a  farm  called  Eal's  farm.  The  defendants,  ther 
Ayreys,  were  owners  of  part  of  the  lands,  and  claimed 
the  tithes  of  £al's  farm.  The  question  was,  whether 
the  plaintiff  was  entitled  to  the  tithes  of  com  and 
hay  of  the  lands  of  which  the  Ayreys  claimed  the 
tithes. 

The  Lord  Ch.  B.  said— This  was  not  a  demand  of 
tithe  of  land,  which  had  hitherto  paid  no  tithe  ^.and 
that  the  defence  was  not  a  prescription  de  non  decir 
mando.  In  all  such  cases  the  rule  had  been,  that  a' 
person  setting  up  an  exemption  from  the  payment  of 
tithes,  must  show  the  particular  ground  of  extrnpftion. 
If  that  was  not  shown,  the  defence  amounted  to  no 
more  than  a  mere  non-payment  of  tithe,  which,  haw- 
ever  long,  was  no  defence  ;  but  in  the  present  case 
the  plaintiff  claimed  the  tithe  of  land,  of  wbich.tithe 
had  been  constantly  taken  :  for  although  a  part  of 
the  land  had  not  actually  paid  tithe,  it  Jiad  been  no 
otherwise  exempt,  than  because  the  tenant  of  that 
part  had  been  tenant  of  the  tithe  of  all.  .  Thfe  tithes 
having  been  actually  paid,  the  next  question  wasi 
how  they  had  been  paid ; — they  had  been  paid  from 
particular  lands  in  the  nature  of  a  portion  of  tithes. 
It  appeared,  that  in  the  year  I6O8,  these  tithes  were 
in  the  possession  of  the  family  of  Ridley :  that  they 
were  sold  in  1683  to  one  Whitfield :  that  in  I7O8  they 
were  conveyed  to  Green  in  fee.  They  were  afterwards 
mortgaged;  and  the  devisee  of  the  mortgagee  pur- 
chased the  equity  of  redemption,  and  devised  to  per- 
sons under  whom  the  defendants  claimed. .  For  I70 
years  they  had  been  the  subject  of  sales,  mortgages, 
and  devises,  as  other  property ;  and  had  always  been 
considered  in  the  same  light  as  the  other  real  property 
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af  the  persons  who  from  time  to  time  had  claimecf 
them.  They  were  capable  of  being  enjoyed  by  the' 
persons  who  had  enjoyed  them ;  and  the  question  was, 
whether  a  court  of  equity  ought  to  interfere  to  take 
the  possession  from  persons  who  had  been  in  posses- 
sion for  so  many  years,  with  knowledge  of  the  rector. 
It  did  not  appear  how  the  Ridleys  became  entitled ; 
but  it  appeared  that,  being  in  possession,  they  settled, 
mortgaged,  and  devised  these  tithes  as  their  own 
absolute  property.  If,  notwithstanding  this  long  pos- 
session, the  plaintiff  was  legally  entitled,  he  was  not 
^without  remedy ;  but  it  was  too  much  in  a  case  of 
this  kind  for  a  court  of  equity  to  interpose,  and  after 
so  long  a  possession,  to  take  the  property  from  the 
possessors,  and  decree  the  rector  to  be  entitled  to  it« 
The  Court  had  been  pressed  to  direct  an  issue,  but 
there  seemed  no  reason  to  interfere  thus  far,  Whe** 
ther  the  Court  directed  an  issue,  which,  adopted  in 
some  d^ree  the  plaintiff's  demand,  or  left  the  plain- 
tiff to  pursue  his  legal  remedy,  he  might  make  good 
his  demand,  if  it  was  well  founded.  It  was  therefore 
not  absolutely  necessary  for  the  Court  to  interpose. 

Mr.Baron  Eyre  said — ^The  principal  question  in  this 
case  was,  the  defence  set  up  by.the  Ayreys  against 
the  prima  facie  title  of  the  rector,  founded  on  a  title 
set  forth  in  their  answer,  and  the  indisputable  fact  of 
actual  possession,  occupation, ;  and  pernancy  of  the 
tithes.  The  distinction  between  a  prescription  in 
nm  <  decimandOj  and  a  claim  of  a  portion  of  tithes, 
was  an  essential  distinction.  A  prescription  in  turn 
decimando  Was  simply  unlawful ;  no  such  prescription 
could  be  maintained.  If  no  tithes  had  been  paid,  a  . 
title  founded  upon  mere  non-payment  was  simply  a 
prescription  in  nan  decimando.  Evidence  of  lengtli 
of  .possession  ^the  Court  could  pay  no  regard  to,  for 
thepossession  must  have  been  unlawful^  and  the  Court    - 
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WM  therefoi^  .bound  to  decree  in  fnvoiir  of  the  com- 
mon right  No  preaumption  could  be  admitted  to  sup- 
port a  mere  sample  prescription  in  nan  ^sdmandQ*  If 
the  Court  departed  from  thi^  rule,  they  overturned 
the  whole  law  upon  the  subject.  But  there  was  a 
great  difference  between  a  claim  founded  upon  a 
mere  non-payment  of  tithes,  and  a  claim  impported 
by  evidence  of  actual  enjoyment  and  pernancy  (^ 
the  tithes.  The  title  was  not  unlawful :  there  might 
have  been  a  good  title  derived  to  the  party  in  posses* 
sion.  The  title  therefore  not  being  simply  unlawAil 
long  possession  was  evidence  of  the  titte«  The  case 
ante,  J 102.    ^f  p^jj^jj^w  v.  Rothenun  ^ted  at  the  bar,  and  de^ 

terminedby  Lord  Northington>  appeared  to  have  been 
mistaken.  The  ground  of  that  determination  aeemed 
to  have  been,  that  however  doubtful  the  case  stood  as 
to  title,  there  had  been  long  possession.  The  daim 
was  of  a  portion  of  tithes :  the  parties  might  have  9 
good  title ;  and  it  was  not  right  fot  a  court  of  equity 
to  disturb  the  possession*  The  doctrine  was  goodi 
applied  to  that  or  to  this  case.  There  was  no  diff^^* 
ence  between  a  lay  impropniator  and  a  rector.  The 
lay  impropriator  becomes,  as  it  were,  a  spiritual  p^^* 
son ;  he  holds  it  in  the  same  right.  If  it  is  not  proper 
to  disturb  a  possession  in  favour  of  a  lay  impropriator* 
it  is  not  proper  to  disturb  it  in  favour  of  a  rector* 
He  agreed  with  the  Lord  Ch.  B.  upon  the  grouod  Qf 
great  length  of  possession,  and  the  daim  being  of  > 
portion  of  tithes,  which  might  be  lawful,  tfadt  the  hiU 
ought  to  be  dismissed*  The  other  Barons  concurred' 
SSvJmon,  ^<^-  ^^  ^  ^^  brought  hy  a  spiritual  rector  for 
GwilK  1177/  tithes,  the  defendant  set  up  a  title  to  the  tithes  under 

fiunily  settlements,  and  possession  for  171  y^^'  ^ 
a  lay  fee.  Barons  Eyre,  Hotham,  and  Penyn  thoug)^^ 
the  case  of  Scott  v.  Ayrey  was  determined  W  rigbt 
grounds  j  that  a  court  erf"  equity  ought  not  to  assist 
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jigainst  long  possession :  and  that  case  having  been 
acqniesced  in,  they  thought  they  ought  to  dismiss 
the  biU. 

105.  A  bill  was  fikd  in  the  Court  of  Chancery  by  ^«w  v. 
Jdm  Struct,  as  patron  in  fee  of  a  rectoiy^  and  as  jim.  625. 
lessee  for  years  of  all  the  tithes  under  the  rector, 
presented  by  him,  against  Baker,  an  occupier  of  lands 
in  the  manor  of  Graces  in  that  parish,  and  Sir  B. 
Bridges,  Ictf  d  of  the  manor  and  owner  of  the  lands. 
The  object  of  the  bill  was  to  establish  the  right  of  the 
lector  to  the  tithes,  and  for  an  account.   The  answer 
of  BokCT  stated,  that  by  ancient  and  immemorial  usage 
within  the.  manor  of  Graces,  or  by  other  la¥^nl  ways 
and  means,  the  lands  in  his  occupation  had  been  ex- 
empted {roixk  payment  of  tithes  to  the  rector,  iil  the 
proportion  of  two  thirds  of  all  Uie  tithes,  and  that  the 
lord  of  the  manor  waa  entitled  to  thi3se  two  thirds. 
Tlie    defendants    then    deduced   their    title    from 
37  Heh.  VIII.    The  rector  had  never  received  more 
than  obe  third  of  the  tithes ;  the  lotd  of  the  manor 
Tecetved  the  other  two  thirds ;  and  let  some  farms 
widi  the  twto  thirda  of  the  tithes :  other  leases  were 
made  expressly  subject  only  to  otae  third  of  the  tithes 
to  the  rsetor. 

It  was  odnteiided  on  ikA  part  of  the  plaintifis,  that 
the  ckfdice,  though  stated  informally,  was  simply  a 
presbriEtrcm  de  non  decimando  in  a  gtie  estate.  There 
cbidd  ncft;  be  such  a  prescriptioti.  If  they  clauned  a 
l^rtftiiB  esT  the  tithes^  that  must  be  derived  under  a 
tide  from  an  ecdetnastical  person ;  and  they  could 
not  so  cMrai  having  made  their  defence  upon  the 
ground  of  a  lay  fee  in  the  lo^. 

Far  t&e  defendants  it  was  satd^  that  the  defence  was 
stated  inattificiiAy :  it  was  not  meant  to  state,  an 
exemption  from  tithes  j  but  an  exemption  from  pay- 
iag  to  the  rector  j  because  that  portion  belonged  to 
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the  lord.    It  happened  that  the  same  family  who  had 
the  tithes,  had  the  manor ;  but  it  was  not  asserted 
that  the  lord  took  them  in  that  character.     It  was  so 
substantially  stated,  that  the  Court  would  leave  the 
plaintiffs  to  law,  according  to  the  late  uniform  prac- 
tice of  that  Court,   and  the  Court  of  Exchequer. 
Where  there  had  been  an  actual  pernancy  of  the  pro- 
fits, by  lay  hands,  under  conveyances  as  lay  property, 
for  a  great  while  ;  the  Court  would  not,  by  equitable 
aid,  disturb  such  a  possession,  which   might  have  a 
lawful  commencement;  and  cited  the  cases  of  Fan- 
ante,  shaw  V.  Rotheram, .  Scott  v.  Ayrey,:  and  Edwards  v. 

Lord  Vernon. 

Lord  Loughborough  said — The  defence  was  very 
fairly  to  becoUected  from  the  answer,  which  had  set 
out  all  the  facts  that  constituted  the  defence ;  and 
put  the  plaintijBT  into  possession  of  all  the  case  he  was 
to  meet.    It  stated  different  instruments,  family  con- 
veyances, piKchases,  -  securities  made,    and  recove* 
ries  ;  and  wherever  it  was  necessary  to  describe  spe- 
cifically the  things  which  passed,  as  upon  the  recovery 
in  the  writ  of  entry,  upon  which  the  fine  to  the  Crown 
is  taken,  the  two  thirds  of  the  tithes  were  particu- 
larly mentioned.     He  said  he  was  glad  to  have  been 
furnished  with  the  authorities  in  which  the  Courts  of 
Chancery  and  Exchequer  had  refused  to  aid,  against 
a  long  possession,  accompanied  with  family. deeds 
and  purchases,  any  inquiry  into  the  right  by  which 
tithes  were  held.  Courts  of  equity  had  no  jurisdiction 
to  affect  purchasers.  In  the  course  of  this  long  period, 
during  which  no  tithes  had  been  paid  to  the  rectorf 
beyond  a  third  part,  there  must  have  been  many 
purchases;  and  LoirdNorthington  laid  particular  stress 
upon  that.     Why  was  a  court  of  equity  to  interfere 
to  destroy  a  tide,  acquired  under.a  purchase  for  a 
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valuable  conaideration  ?  In  Scott  v.  Ayrey  there  was 
an  actual  occupation  oi  the  tithes :  what  was  the  evi- 
dence here  ?  In  -  some  of  the  leases  the  lands  were 
described  expressly  as  subject  to  one  third  to  the 
rector ;  in  others,  the  farm  was  let,  and  the  two  thirds 
of  the  tithes  were  particularly  specified  as  demised. 
On  the  other  hand,  when  the  lessee  entered,  he  did 
not  merely  retain,  he  paid  tithes  ;  for  he  paid  a  thir- 
tieth instead  of  a  tenth,   and  that  was  clearly  an 
ouster  qtioad  the  two  thirds  retained.     It  was  full 
notice  to  all  succeeding  rectors,  that  it  was  not  by 
fraud  or  substraction,  but  an  assertion  of  right,  in 
op]k>sition  to  that  of  the  rector ;  and  a  clear  adverse, 
possession,  strongly  manifested,  by  paying  only  one. 
thirtieth  instead  of  one  tenth.     Therefore  the  differ- 
ence was  only  in  words  between  this  case,  and  that 
of  Scott  V.  Ayrey.    The  manner  in  which  the  owner 
had  exiercised  his  right  was,  by  demising  the  land, 
and  the  tithes  of  the  land,  to  the  same  person,  and 
receiving  an  accumulated  sum,  both  for  the  tithe  and 
the  land.    It  was  not  necessary  to  enter  into  the  dis- 
cussion of  the  tide ;  he  could  conceive  a  dear  ground ; 
the  tradition  of  the  parish  showed  it.    Was  it  necessary 
to  put  the  subjects  of  this  kingdom  to  accoimt  for 
their  tithes  antecedent  to  the  reign  of  Henry  VIII.  ? 
If  so,  it  was  not  for  a  court  of  equity  to  put  them  imder 
that  inquisition.    Therefore  he  was  perfectly  war- 
nmted  in  £>llowing  precedents  so  very  respectable. 
The  bill  was  dismissed,  with  costs. 

106.  Where  there  has  been  an  uninterrupted  posses- 
fiion  of  a  portion  of  tithes  for  250  years,  which  for- 
merly belonged  to  an  ecclesiastical  corporation,  a 
conveyance  of  them  will  be  presumed. 

107.  An  action  was  brought  to  recover  a  deposit  Oxendcn  v. 
^de  by  the  plaintiff  upon  his  bidding  for  the  manor 
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Trin.  1798.    of  Elluun,  and  lands  at  JBlham^  in  Kent»  of  which 

549  acres  were  represented,  by  the  particular  of  sale» 
to  be  tithe-free,  or  rather  that  the  vendor  was  enti- 
tled to  the  tithes  of  those  lands.  An  objection  vas 
made  to  the  title  o£  the  vendor  to  the  tithes;  as  to 
which  the  facts  were  these :— -The  priory  of  Hochester 
was  entitled  to  a  portion  of  the  tidies  of  the  lands 
sold :  King  Henry  VIII.  granted  them  to  the  dean 
and  chapter  of  Rochester,  but  they  never  had  posses- 
sion of  them  i  nor  had  any  tithe  been  ever  paid  of 
the  lands  in  question,  except  a  modus  of  20  &  to 
the  vicar.  The  title  to  the  manor  was  derived  Scam 
Sir  Charles  Herbert,  to  whom  it  had  been  granted  in 
fee  simple  by  King  James  I. 

On  the  part  of  the  plaintiff  it  was  insisted,  that  here 
was  no  pretence  of  an  exemption  froni  payment  of 
tithes.  That  the  title  to  them  was  in  the  dean  and 
chapter  of  Rck^hester ;  and  that  if  a  grant  from  them 
was  to  be  presumed,  the  tithes  were  not  conveyed  by 
later  deeds,  for  want  of  exjMfess  words,  and  therefore 
were  in  the  Crown,  or  in  the  heifs  of  Sir  Charles  Her- 
bert  On  the  part  of  the  defendants,  it  was  admitted 
that  this  was  not  an  exemption.  But  it  was  said  that 
from  a  possession  of  S50  years,  a  conveyance  from 
liie  dean  and  chi^r  of  Rochester  prior  to  13  £l£^ 
would  be  presumed ;  and  that  the  general  words  were 
sufficient  to  convey  the  tithes,  as  profits  of  the  lands. 

Lord  Kenyon,  before  whom  the  abstract  and  sU 
the  opinions  taken  on  both  sides  had  been  laid,  said, 
— «  All  objections  are  admitted  to  be  removed,  except 
that  which  relates  to  the  tithes :  a  court  of  equity,  in 
these  cases,  has  a  discretion  which  I,  sitting  here, 
cannot  exercise ;  as  I  am  bound  to  tell  the  juiy  that 
the  plaintiff  cannot  recover  his  deposit,  if  th^e  be  a 
good  title  to  these  tithes  j  and  on  all  the  circum- 
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stances,  I  think  there  is  such  good  title.  Here  is 
possession  of  them,  for  250  years.  Who  can  disturb 
the  title?  The  rector  cannot.  These  tithes  have 
been  severed  from  the  rectory  ever  since  the  Con- 
quest If  these  tithes  had  been  part  of  the  rectorial 
tithes,  no  time  would  have  barred  the  rector.  Where 
is  there  any  other  right?  The  dean  and  chapter  oi 
Rochester  might  before  the  13  Eliz.  have  alienated 
them.  I  am  veiy  clear,  that  on  a  possession  o{  two 
centuries  and  a  half,  I  must  tell  the  jury  that  they 
should  presume  any  conveyance  from  the  dean  and 
diapter.'* 
The  plaintiff  was  nonsuited. 
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Section  !• 

Katureof,      /COMMON  is  a  right  or  privilege  which  one  or 

^^  more  persons  have,  to  take  or  use  some  part  or 
portion  of  that  which  another  person's  lands,  waters, 
'  woods,  &c.  produce.    It  is  a  right  which  commenced 
in  some  agreement  between  the  lords  of  manors  and 
their  tenants,  for  valuable  purposes ;  and  being  con- 
tinued by  usage,  is  good,  though  there  be  no  deed 
or  instrument  in  writing  to  prove  the  original  grant. 
Common  of        2.  The  most  general  and  valuable  kind  of  common 
TYn8t?i22a.  ^^  *^^*  of  pasture ;  which  is  a  right  of  feeding  one's 

beasts  in  another's  land  j  for  ia  those  waste  grounds 
which  are  called  commons,  the  property  of  the  soil  is 
generally  in  the  lord  of  the  manor.  This  kind  of 
common  is  either  appendant,  appurtenant,  because  w 
vicinage,  or  in  gross. 

S 
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5.  Common  appaidant,  is  a  right  annexed  to  the  Appendanu 
possession  of  land,  by  which  the  owner  of  such  land 

is  entitled  to  feed  his  beasts  on  the  wastes  of  the 
manor.  The  origin  of  which  is  thus  described  by 
Lord  Coke. 

4;  "  When  a  lord  of  a  manor,  wh6rein  was  great  2  lost.  85. 
waste  grounds,  did  enfeoff  others  of  some  parcels  of  ^^'  ^ 
arable  land,  the  feoflees,  ad  mamUendum  servitium 
mcce^  should  have  common  in  the  said  wastes  of  the 
lord,  for  two  causes ;  first,  as  incident  to  the  feoff. 
ment ;  for  the  feoffee  could  not  plough  and  manure 
his  ground  without  beadts,  and  they  could  not  be 
sustained  without  pasture ;  and  by  consequence  the 
tenant  should  have  common  in  the  wastes  of  the  lord 
for  his  beasts,  which  do  plough  and  manure  his  te* 
nancy,  as  appendant  to  his  tenancy ;  and  this  was 
the  beginning  of  common  appendant.  The  second 
reason  was  for  maintenance  and  advancement  of 
agriculture  and  tillage,  which  was  much  favoured 
in  law." 

'5.  Common  appendant  must  be  time  out  of  mind,  l  RolL  AbJ 
and- can  only  be  claimed  by  prescription ;  so  that  it 
cannot  be  pleaded  by  way  of  custom.    Thus  where  a 
person  alleged  a  custom,  that  every  inhabitant  of  a 
certain  town  had  common  of  pasture  in  a  particular  Gateward's 
place ;  it  was  resolved  that  such  custom  was  against  ^  r^.  59, 
few,  and  therefore  void. 

6.  Common  appendant  is  regularly  anneXed  to 
arable  land  only ;  yet  it  may  be  claimed  as  a{)pendant 
to  a  manor,  farm,  or  carve  of  land,  though  it  contain 
pasture,  meadow,  and  wood  5  for  it  will  be  presumed 
to  have  all  been  originally  arable :  but  a  prescription 
to  have  common  appendant  to  a  hoilse,  meadow,  or 
pasture,  is  void. 
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7.'  Common  of  pasture  may1[)e  appendant  to  a  cot- 
tage, for  a  cottage  has  at  least  a  curtilage  annexed  to 
it ;  nor  is  it  deemed  in  law  to  be  a  cottage,  unless 
there  are  four  acres  of  land  belonging  to  it. 

8.  It  was  resolved  by  the  Court  of  King's  Bench, 
in  a  modern  case,  that  the  owner  of  a  tenement  may 
have  two  distinct  rights  of  common  for  his  cattle, 
upon  different  wastes,  in  different  manors,  under 
several  lords :  though  it  might  be  otherwise  if  the 
difl^ent  wastes  had  appeared  to  have  been  originally 
held  under  the  same  lord. 

9.  Comm(Hi  appendant  can  only  be  dlakned  for 
such  cattle  as  are  necessary  to  tillage ;  as  horses  and 
oxen  to  plough  the  land;  and  cows  and  sheep  to 
manure  it. 

10.  Common  appendant  may  by  usage  be  limited 
to  aoy  certain  number  of  cattle  :  but  where  there  is 
tio  such  usage,  it  is  restrained  to  cattle  levant  and 
couefiantnpoja  theJand»  to  which  the  right  of  common 
is  appendant :  and  the  number  of  cattle  which  are 
allowed  to.be  levant  and  couchant,  shall  be  ascertained 
by  the  number  of  cattle  which  .can  be  maintained  on 
the  land  during  the  winter. 

11.  Common  appurtenant  does  not  arise  from  any 
connexion  of  tenure,  but  must  be  claimed  by  grant 
or  prescription;  and  may  be  annexed  to  lands 
lying  in  different  manors  from  those  in  which  it  is 
claimed. 

^his  species  o£  common,  though  frequently  con- 
founded with  common  appendant,  differs  from  it  in 
many  circumstances.  It  may  be  created  by  grant, 
whereas  common  appendant  can  only  arise  from  pre- 
scription. It  may  be  claimed  as  annexed  to  any  kind 
of  land,  whereas  common  appendant  can  only  be 
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claimed  on  account  of  ancient  arable  land.  It  may 
be  not  only  for  beasts  usually  commonable,  such  as 
horses,  oxen,  and  sheep,  but  likewise  for  goats, 
swine,  &c. 

IS*  Common  appurtenant  maybe  for  cattle  with-  Kts.  N.B. 
out  number,  or  for  a  certain  number  only ;  and  may 
be  appurtenant  to  a  manor  by  prescription,  or  by 
grant,  made  since  time  of  memory ;  and  that  as  well 
for  a  certain  number  of  cattle-,  as  without  number : 
where  it  is  without  number,  it  is  restrained  to  cattle  i  Roll.  Ab.  ' 
levant  and  couchant  on  the  land  to  which  it  is  annexed.  ^?^* 
Therefore,  if  a  person  claims  common  by  prescription 
on  the  land  of  another,  for  all  manner  of  commonable 
cattle,  as  belonging  to  a  tenement,  this  is  a  void  pre* 
scription  ^  because  he  does  not  say  that  it  is  for  cattle*  Ste?ena  v* 
levant  and  couchant  on  the  land»  2  ifod!  185 

IS.  It  has  been  determined  in  a  modem  case,  that  Scholet  v. 
common  for  cattle  levant  and  couchant,  cannot  be  ?Sf*^**!f*» 

5  Term  R. 

chumed  by  prescription,  as  appurtenant  to  a  house,  46. 
without  any  curtilage  or  knd.  And  Mr.  Justice 
BttUer  said,  the  only  question  was,  what  was  meant 
in  former  cases  by  the  words  messuage -and  cottage^ 
annexed  to  which  was  the  right  of  common  claimed  ; 
for  in  all  of  them,  the  Court  said,  the^  would  intend 
that  land  was  included  therein.  And  that  it  was 
necessary  there  should  be  some  land  annexed  to  the 
house,  was  dear,  from  considering  what  was  meanfr 
by  kvancy  and  couchancy :-  it  meant  the  possession  of 
such  land  as  would  keep  the  cattle  claimed  to  be 
commoned,  during  the  winter ;  and  as  many  as  tJic^ 
land  would  maintain  during  the  winter,  so  mai^y 
should  be  said  to  be  levant  and  couchant 

14.  Persons  entitled  to  common  appendant  or  ap-  i  Roll.  Ab.. 
purtenant^  cannot  in  general  use  the  common  but 
^  their:  own  cattle.    If,  however,  they  take  the 
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cattle  of  a  stranger,  and  keep  them  on  their  evn 
land,  being  there  levant  and  couchanty  they  may  use 
the  common  with  such  cattle ;  for  they  have  a  special 
property  in  them. 

Dnvy  15.  Common  appendant  or   appurtenant  for  all 

Cro.  Jiu  14.   ''^^^sts  l&vcmi  and  couehant,  cannot  be  granted  over ; 

W.Jones,      but  common  appurtenant  for  a  limited  number  of 

beasts  may  be  granted  over :  and  it  is  said,  that  in  a 
case  of  this  kind,  the  commoner  may  grant  over  part 
of  the  right  of  common,  and  reserve  the  rest  to 
himself. 

Because  of         16.  Common  because    of  vicinage  is  where  the 

I  Tn8tfl22a.  ^Inhabitants  of  two  townships,  which  He  cont^ous 

to  each  other,  have  usually  intercommoned  with  one 
another ;  the  beasts  of  the  one  straying  mutually  into 
the  other's  fields,  without  any  molestation  from  either. 
This  species  of  common  is  in  fact  only  a  permisave 
tight,  intended  to  excuse  what  in  strictness  is  a  tres- 
pass  in  both ;  and  to  prevent  a  multiplicity  of  suits : 
it  can  only  exist  between  two  townships  or  manors 

II  Mod. 72.    adjoining  one  another;   not  where   there  is  inter- 

mediate land. 

4  Rep.  38  a.       17«  Common  because  of  vicinage,  is  not  common 

appendant ;  but  inasmuch  as  it  ought  to  be  by  pre- 
sicription,  from  time  immemorial,  as  common  append* 
antj  it  is  in  this  respect  similar  to  that  species  of 
common* 

I  Inst.  122  a.      18.  This  right  of  common  does  not  authorize  an 

inhabitant  of  one  township  or  manor  to  put  his  cattle 
upon  the  wastes  of  the  other  township  or  manor :  but 
he  must  put  them  upon  the  wastes  of  his  own  town- 
ship or  manor,  from  whence  they  may  escape  i^^^ 
the  wastes  of  the  other* 

Corbet's  '  19 i  Common    because   of  vicinage  can  only  h^ 

7  Rep.  5.      ^^^  ^y  ^***^®  fe«w?^  and  CQUchant  upcm  the  hftds  i^ 
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whic)i  such  right  of  conunon  is  annexed :  and  if  the 
commons  of  the  town3  of  A.  and  B«  are  adjoining, 
md  there  are  50  acres  of  common  in  the  town  of  A* 
and  100  acres  in  the  town  of  B.,  the  inhabitants  of 
the  town  of  A.  cannot  pot  more  cattle  on  their 
common  than  it  will  feed ;  without  any  respect  to 
the  extent  of  the  common  in  the  town,  of  B.,  nee  e 
amverso. 

SO.  Common  in  gross,  is  a  right  which  must  be  In  Gross, 
claimed  by  deed,  or  prescription,  and  has  no  lotion  '  "«»•  '^^ 
to  land,  but  is  annexed  to  a  man's  person :  it  may 
be  either  for  a  certain,  or  for  an  indefinite  number  of 
cattle. 

21.  Neither  common  appendant,  nor  common  ap-  i  Roll.Ab.. 
purtenant  for  cattle  levant  and  couchanty  can  be  turned  ^^'^^ 
into  common  in  gross :  but  common  appurtenant,  for 
a  limited  number  of  cattle,  may  be  granted  over ;  and 
by  such  grant,  becomes  common  in  gross* 

2S.  Where  a  person  has  common  in  gross,  either  ideim 
for  a  certain  or  for  an  indefinite  number  of  cattle,  he 
may  put  in  the  cattle  of  a  stranger,  and  use  the  com- 
mon  with  them. 

23.  In  many  cases  the  right  to  common  of  pasture  stinted  Com-- 
is  confined  to  a  particular  part  of  the  year  only ;  as  ™®'**' 
from  Michaelmas  to  Lady-day ;  in  which  case  it  is  597. 
called  a  stinted  common.     So  a  person  may  have  a 

ri^t  (^common  in  a  meadow,  afler  the  hay  is  carried, 
till  Candlemas ;  or  to  common  in  a  pasture,  from  the 
feast  of  St.  Augustin  till  All  Saints. 

24.  In  a  case  where  a  man  prescribed  to  have  Hawkes  v. 
commcm  appendant,  namely,  if  the  land  was  sown  ^f^^^^^ 
by  consent  of  the  commoner,,  then  he  was  to  have  no    *       ' 
common  till  the  com  was  cut,  and  then  to  have 

MmB<m  again  till  the  land  was  sown  by  the  like  con-  ' 

3Qtt  of  the  commoner :  it  was  objected  that  this  pre« 
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scription  was  against  common  right,  for  it  was  to 
prevent  a  man  from  sowing  his  own  land;  without  the 
leave  of  another.  The  whole  Court  held  the  pi:e- 
scription  good ;  for  the  owner  of  the  land  could  not 
plow  and  sow  it,  where  another  ]^ad  the  benefit  of  the 
common ;  but  in  this  case  both  parties  had  a  benefit, 
for  each  of  them  had  a  qualified  interest  in  the  land. 

25.  By  the  statute  13  Geo.  III.  c.  81.  §  16, 17, 18, 
it  is  enacted,  that  assessments  may  be  made  for  the 
improvement  of  such  commons;  that  the  time  of 
opening  and  shutting  them  may  be  varied  by  the 
I^Jy^  m  numteandvdu^oftheownJand 
occupiers,  with  the  consent  of  the  lord  or  lady  of  the 
manor ;  and  that  commons  which  were  formerly,  open 
during  the  whole  year,  may  be  shut  and  unstocked 
for  a  time,  reserving  a  portion  for  such  of  the  com- 
moners as  may  dissent. 

26.  Common  of  estovers,  .  is  a  right  of  taking 
necessary  housebote,  ploughbote,  and  hedgebote,  in 
another  person's  woods  or  hedges,,  without  waiting 
for  any  assignment  thereof. 

27*  We  have  seen  that  every  tenant  for  life  or  years 
has  a  liberty  of  this  kind,  of  common  right,  in  the 
lands  which  he  holds  for  these  estates,  without  any 
express  provision  of  the  parties ;  but  this  right  may 
also  be  appendant  or  appurtenant  to  a  messuage  or 
dwelling-house,. by  prescription  or  grant,  to  be  exer- 
cised in  lands  not  occupied  by  the  tenant  of  the 
house :  as  if  a  man  grants  estovers  to  another,  for  the 
repair  of  a  certain  house ;  they  become  appurtenant 
to  that  house ;  so  that  whoever  afterwards  acquires 
it,  shall  have  such  common  of  estovers. 

28.  A  person  prescribed  to  have  estovers  for  re- 
pairing houses,  or  for  building  new  houses ;  on  the 
land.    It  was  alleged,  that  the  custom  was  unreason<i 
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able,  to  take  estovers  for  the  building  of  new  houses : 
but  all  the  Court,  except  Williams,  held  it  to  be  a 
good  prescription ;  for  one  might  grant  such  estovers 
at  that  day.  Williams  held  the  prescription  bad, 
as  it  ought  only  to  be  for  repair  of  ancient  houses. 

S9*  Where  a  person  has  common  of  estovers  in  a  5  Rep.  25  « . 
certain  wood  of  another,  by  view  and  delivery  of  the 
owner^s  bailiff;  if  he  takes  estovers  without  such  view 
and  delivery,  he  is  a  trespasser,  though  he  takes  less 
than  he  was  entitled  to. 

SO.  Where  a  person  has  common  of  estovers,  either  4  Rep.  87  a. 
by  grant  or  prescription,  annexed  to  his  house ;  though 
he  should  alter  the  rooms  or  chambers,  or  build  new 
chimnies,  or  add  to  the  house,  the  prescription  will 
continue :  but  he  cannot  employ  any  of  the  estovers 
in  the  parts  newly  added. 

31.  If  a  person  has  common  of  estovers,  and  the  Cro.Elu. 
owner  of  the  soil  cuts  down  part  of  the  wood,  the  ??^^'  j^  gse 
person  entitled  to  estovers  cannot  take  any  part  of 
the  timber  thus  cut  down ;  but  must  take  his  estovers 
out  of  the  residue. 

92.  Where  a  person  has  common  of  estovers  ap-  Plowd.38l; 
purtenant  to  a  house,  and  he  grants  the  estovers  to 
another,  reserving  the  house  to  himself;  or  grants 

the  house  to  another,  reserving  the  estovers  to  him* 

self;  in  either  of  those  cases,  the  estovers  shall  not 

be  severed  from  the  house,  because  they  must  be 

spent  on  the  house. 
33.  Common  of  turbary,  is  a  right  to  dig  turf  upon  Common  of 

another's  land,  or  upon  the  lord's  waste.    This  kind  Turbary. 

of  common  can  only  be  appendant  to  a  house,  not  to 

^d;  for  turfs  are  to  be  burned  in  a  house :   nor 

can  it  extend  to  a  right  to  dig  turf  for  sale. 
S4.  In  an  action  of  trespass,  quare  clausumfregit^  Valentine 

rt  sokmfodity  the  defendant  justified  that  he  and  his  ^^yTiI^. 
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.uncestors,  and  all  those  whose  estate  he  ha4  in  a. 
certaia  cottage,  had  used  to  have  common  of  turbaiy 
to  dig  and  aell  ad  libitum^  as  belonging  to  the  said 
cottage.  Adjudged  that  this  was  a  bad  plea,  such  a 
right  of  common  being  repugnant  in  itself ;  for  a 
common  appertaining  to  a  house,  ought  to  be  spent 
in  the  house,  and  not  sold  abroad.  Judgement  ac- 
cordingly. 

3^.  In  a  modem  case,  a  custom  was  pleaded  in  the 
manor  of  Hampstead  for  all  the  customary  tenants, 
having  gardens,  to  dig  turf  on  the  waste,  for  making 
grass-plots,  at  all  times  of  the  year,  and  as  often,  and 
in  such  quantity  as  occasion  required.  The  Court  of 
King's  Bench  held  that  such  a  custom  was  bad  in 
law,  as  being  indefinite,  imcertain,  and  destructive 
of  the  common. 

36»  Where  common  of  turbajry  is  appurtenant  to 
a  bouse,  it  will  pass  by  a  grant  of  such  house  with 
the  appurteqances. 

37*  Common  of  piscaiy  is  a  right  to  fish  in  the  soil 
of  another ;  or  in  a  river  running  through  another'B 
land.  And  Lord  Coke  says,  that  this  kind  of  r^ht 
does  not  exclude  the  owner  of  the  soil  from  fishing. 

38.  Copyholders  are  not  entitled  by  general  cus- 
tom to  commons  on  the  wastes  of  the  manor  of  wfaieh 
their  estates  are  held.  But  copyholders  in  fee  or  for 
life,  may,  by  particular  custom,  have  common  on  the 
demesnes  of  the  manor. 

39*  A  copyholder  of  certain  tenements,  called 
Collins,  in  pleading  alleged  a  custom,  that  all  the 
tenants  of  the  said  tenements  called  Collins,  had 
used  to  have  ccmimon  in  such  a  placQf  parcel  of  the 
said  manor  J  and  if  the  custom  might  be  alleged 
within  the  manor,  and  applied  to  but  one  single 
copyhold,  was  demurred  in  kw*^ 
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Adjudged,  that  such  custom,  as  well  for  the  form 
as  for  the  matter  <>f  it,  was  good.  For  first,  the 
copyholder,  in  his  own  name,  could  not  prescribe,  for 
the  weakness  of  his  estate }  but  if  he  could  prescribe^ 
he  ought  to  do  it  in  the  name  of  the  lord  of  the 
manor  ;  to  say,  that  the  lord  of  the  manor,  and  all 
his  ancestors,  and  all  those  whose  estate  he  had,  had 
common  in  such  a  place,  for  him  and  his  tenants  at 
will ;  and  that  shall  serve  where  the  copyholder  claimed 
common  or  other  profits  in  the  soil  of  a  stranger. 
But  when  the  copyholder  claimed  common  or  other 
profit  in  the  lord's  soil,  he  could  not  prescribe  in  the 
name  of  the  lord ;  for  the  lord  could  not  prescribe 
to  have  common  or  other  profit  in  his  own  soil :  but 
then  the  copyholder  must  of  necessity  allege,  that 
within  the  manor  was  such  a  custom,  as  in  this  case. 

40.  Where  copyholders  for  life,  according  to  the  Swayncr* 

custom,  have  used  to  have  common  in  the  wastes  of  g^^  g^  . 

the  lord  of  the  manor,  or  estovers  in  his  woods,  or 

any  other  profit  apprendcr  in  any  part  of  the  manor }. 

and  afterwards  the  lord  aliens  the  waste  or  woods  to 

another  in  fee ;  if  the  lord  grants  copyholds  for  livQS, 

the  grantees  will  be  entitled  to  common  of  pasture, 

or  common  of  estovers,  notwithstandingthe  severance : 

for  the  title  of  the  copyholder  is  paramoimt  to  the 

severance,  and  the  custom  unites  the  common  or 

estovers,  which  are  but  accessaries  or  incidents,  as 

Ipng  as  the  lands,'being  the  principal,  are  mamtained 

by  the  custom ;  and  these  customaiy  appurtenances 

are  not  derived  from  the  estate  of  the  lord,  for  he  is 

the  owner  of  the  freehold  and  inheritance  of  the 

mnor,  but  they  are  appalaining  to  the  customary 

estate  of  the  copyholder,  after  the  grant  made  to 

bi%  which  is  preserved  by  the  custoin^  and  is  para^ 

moimt  to  the  severance^ 
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Worledge  ▼.  41*  If  a  copyhold,  to  which  common  belonged, 
cS:  escheats,  and  the  lord  regrants  it  with  aU  common 
7^^'  appendant,  the  grantee  shall  have  common ;  for  al- 

though the  ancient  common  be  extinct,  yet  there  was 
a  new  grant. 
A  Right  to         42.  A  right  to  common  being  incorporeal,  and 
«mnSTe       collateral  to  the  land,   cannot  be  devested,      Fcmt 
devested.       though  a  person  entitled  to  a  right  of  common  be 
^^'        "  not  in  the  actual  enjoyment  of  it,  yet  by  non  user 
only  for  a  time,  he  does  not  cease  to  have  a  vested 
estate  or  interest  therein. 
Common  43.  Common  of  pasture,  where  it  is  appendant,  may 

apmirtioDed.  ^^  apportioned ;  because  it  is  of  common  right 
Tyrringham's  Therefore,  if  the  commoner  purchases  part  of  the 
4  9,ep.  36.     l^^d  ^^  which  he  has  a  right  of  common,  the  common 

shall  be  apportioned ;  as  if  the  lord  purchases  a 

parcel  of  the  tenancy,  the  rent  shall  be  apportioned. 

Tit.  28.  C.3.    So  if  A.  has  common  appendant  to  20  acres  of  land, 

and  enfeofis  B.  of  part  thereof,  the  common  will  be 
apportioned  j  and  B.  shall  have  common  pro  rata^ 
In  such  case  no  prejudice  is  done  to  the  tenant  of 
the  land  where  the  common  is  to  be  had ;  for  he 
will  not  be  charged  with  more,  upon  the  whole,  than 

m 

he  was  before  the  severance* 

Idem.  **•  -"-^  *^^  ^^^  ^  common  appurtenant,  if  the 

1  Inst.  122  a.  person  entitled  to  it  purchases  part  of  the  land, 

wherein  the  common  is  to  be  had,  there  shaH  be  no 
apportionment;  because  common  appurtenant  is 
against  common  right  But  this  kind  of  common 
shall  be  apportioned  by  alienation  of  part  of  the  land 
to  which  it  is  appurtenant 
Wild's  Case,  45.  One  Wild  being  seised  of  a  messuage  and  40 
8  Rep.  78.     acres  of  land  at  Croydon,  to  which  a  right  of  common 

of  pasture  was  appurtenant,  on  200  acres  of  land  at 
Norwood,  for   all  commonable  cattle  levant   and 
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couchant  on  the  said  messuage  and  40  acres  of  land ; 
enftod^  John  Wood  of  five  acres  thereof.  The 
question  was,  whether  Wood  was  entitled  to  common 
appurtenant  to  his  five  acres.  It  was  resolved  thai  he 
was ;  and  that  the  alienation  of  part  of  the  land 
should  not  destroy  the  right  of  common,  either  of  the 
alienor  or  alienee,  but  each  should  retain  a  right  of 
common  proportioned  to  his  estate. 

46.  It  was  held  in  the  same  case,  that  if  a  person 
havii^  a  r^ht  of  common  appurtenant  to  his  land, 
leases  part  of  it,  the  lessee  shall  have  common  for 
beasts  levant  and  couchant  on  the  land. 

47*  Common  of  estovers  or  piscary  cannot  be  l  Inst.  164  a. 
apportioned ;  and  Lord  Coke  says,  if  a  person  has 
housebote,  haybote,  &c.  appendant  to  his  freehold, 
they  are  so  entire,  that  they  shall  not  be  divided. 

48.  With  respect  to  the  several  r^hts  of  the  lord  Rights  of  the 
or  owner  o£  the  soil,  and  the  commoners,  it  is  settled* 
that  the  lord  of  the  manor,  or  other  owner  of  the 
8oil,^in  which  there  is  a  right  of  common,  has  the 
fire^hold  and  inheritance  in  him,  and  may  exercise 
every  act  of  ownership  which  is  not  destructive  of 
the  rights  of  the  commoners.    Therefore,  if  a  person  i  lost.  122  a, 
claims  by  prescription  any  maiiner  of  common  in 
another's  land,  and  that  the  owner  shall  be  excluded 
&om  having  pasture,  estovers,  or  the  lik^  therein ; 
this  is  a  prescription  against  law ;  as  contrary  to  the 
nature  of  common :  it  being  impUed  in  the  first  grant, 
that  the  owner  of  the  soil  should  take  his  reasonable 
profit  there.    But  a  person  may  prescribe  or  allege  2  Roll.  Ab. 
i  custom  to  have  and  enjoy  solam  vesturamy  from  ^^^' ' 
such  a  day  to  such  a  day  ^  whereby  the  owner  of  the 
s<AldiaU  be  excluded  to  pasture  his  cattle  there  at 
that  time. 
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Hoskins  ▼.  ;  49*  In  a  case  which  arose  in  SS  Cha.  IL  it  was^ 
2S^"*d  324  *^*v^  *^^  *^^  copyholders  of  a  manor  may  hate 
Vide  1  Saund.  the  sole  aud  several  pasture,  for  the  whole  year,  iit 
353.  n.  2.       ^^  Iprd's  soil ;  as  belonging  to  their  customary  teoe-. 

ments :  for  tiiis  does  not  exclude  the  Iwd  from  all 
the  profits  of  the  land«  as  he  is  entitled  to  the  mines^ 
quafri^^  and  tree& 
5  Term  R.         50.  It  is  laid  down  by  Mr.  Justice  Buller,  that 

where  there  are  two  distinct  rights^  claimed  by 
different  parties^  which  encroach  on  each  other,  in  the 
enjoyment  of  them  f  the  question  is,  which  of  the 
two  rights  is  subservient  to  the  other.  It  may  be 
either  the  lord's  right,  which  is  subservient  to  the 
CGmnumers ;  or  the  commoners,  which  is  subservi- 
ent to  the  lord's.  In  general  the  lord's  is  the  superior 
right,  because  the  property  of  the  soil  is  in  him  ;  but 
if  the  custon  show  that  it  is  subservient  to  the  com* 
n^oners,  then  he  cannot  use  the  common  beyond 
that  extent. 

61.  Ibe  loid  by  prescription  may  agist  the  cattle 

of  a  stranger  on  the  common ;  but  not  otherwise. 

Smith  y.        ^^  ^  ^  ^^  II^«  ^^  appears  tO  have  been  hekl^  that 

liTd^a.      ^^<^^^®  ^m  the  lord  to  a  stranger,  to  put  his  cattle 

upon  the  common,  was  good;  provided  there  was 
sufficient  common  left  for  tJie  i»>mnKmers. 

V.        52.  On  an  application  to  the  Court  of  Chancery^ 

5  vi^Ab.  7    ^  ^^  tenants  of  a  manor,  for  an  injunction  against 

the  lessee  of  the  manor,  to  stay  his  digging  of  briek 
earth,  and  making  bricks  on  the  common;  iMd 
King,  assisted  by  Sir  Joseph  JekyU,  denied  the  mjotion ; 
for  that  the  lord  was  of  common  right  ei^tled  to 
the  soil  of  the  waste;  and  the  tenants  had  only ^ 
right  to  take  the  herbage  by  the  months  of  their 
catUe.    That  the  lord  had  a  right  to  open  mines  in 
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the  'waste  of  a  manor,  and  why  not  to  d^brick  earth ; 
espeddly  where  the  bricks  were  made  for  one  of  the 
feiiaiita  of  the  inanor,  and  to  be  employed  in  buildipg 
tipon  the  manor. 

SS.  A  lord  of  a  manor  may  dig  clay-pits  on  the 
UMimon,  or  empower  oCfaets  to  do  so,  without  leaTing 
sufficient  herbage  for  the  commoners,  if  such  a  right 
te»  always  be^i  exercised  by  the  lord. 

S4f»  A  commoner  brought  an  action  against  the  Batoon  ▼. 
lessees  of  the  lord,  for  digging  clay  upon  the  common.  ^5r*^*H 
It  appeared  that  the  herbage  of  the  common  was  in  411. . 
many  places  destroyed  by  this  practice :  but  it  also 
appeared  that  clay  had  been  dug  by  the  lord  oa  the 
eomm<Mi,  for  70  years  preceding,  and  had  been  sold 
by  him  during  that  time. 

The  jury  foimd  a  verdict  for  the  plaintiff ;  but  a^ 

new  trial  was  granted.     Lord  Kenyon  said,  the*  only 

question  was,  whether  the  evidence:  supported  the 

verdict  for    the  plaintiff;    and  he  was  ^clearly^of 

(pinion  that  it  did  not*    It  appeared  that  a  few  acres 

of  the  commmi  bad  been  rendered  unproductive  to 

the  commoner ;  but  the  right  of  digging  for  <^lay  in        .> 

the  common  was  incontestiUy  proved  to  have  existed 

at  ^  times  in  the  lord ;  and  no  witness  had  stated 

m  what  respect  this  right  had  been  tnote  exercised    . 

latterly,  than  formerly^    That  such  a  right,  as  the 

loid  had  here  ejteraised,  might  exist  in  point  of  law^ 

could  not  be  doubted :  for  if  the  lord  had  always 

dog  en  the  common,  and  taken  what  clay  he  pleased^ 

Without  interruption  or   complaint;    and  aotfamg 

^fpeared  to  show  tihat  this  right  was  limited  to  any 

FMicukr  extent ;  there  was  np  pretence  for  Bidb^ct^ 

^  him,  or  those  who  claimed  under  him,  to  such  ai% 

^c^^  thoii^  the  commoners  had  been  abridged 

of  their  enjoyment  of  some  part  of  the  common. 
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Rights  of       .   "55.  With  respect  to  the  rights  of  commoners,  it  is 
Commoners,  gelled,  that  in  cases  of  common  of  pasture  they  have  . 
406.  nothing  to  do  with  the  soil,  but  only  a  right  to  take 

the  grass,  with  the  mouths  of  their  cattle.      It  has 

therefore  been  held,  that  a  commoner  cannot  make  a 

trench  or  ditch  on  the  common,  to  let  off  the  water ; 

unless  there  is  a  custom  to  autliorize  him. 

Bdlewv.  S6.  Rabbits  being  considered  as  beasts  of  warren, 

^^^v'       a  commoner  cannot  justify  the  killing  or  driving  them 

376.  away,  for  they  are  not  vermin ;  therefore  the  keeping 

of  them  by  the  owner  of  the  soil  is  lawfid. 
Hadesdon  57-  If  the  lord  makes  rabbit-burrows  in  the  com- 

c  ^'jju^s  ^^^9  *^^  stores  them  with  rabbits,  the  commoners 

cannot  justify  killing  them;   for   a  commoner  has 

nothing  to  do  with  the  land^  but  to  put  in  his  cattle ; 

and  he  may  not  meddle  with  any  thing  of  the  lord's 

2  Leon.  201.  there.    The  conunoner  may  however  have  an  action 

^T.  104.      ^°  ^^  ^^^^  ^  ^^  ^^^^  leaves  not  sufficient  common. 
Cooper  y.  58.  A  conmioner  cannot  fill  up   rabbit  burrows 

i^^*^259    ^^®  ''^y  *^®  ^^^  ^^  ^^  common ;  but  if  his  rights  are 

injured  by  them,  his  remedy  is  by  action. 

ft 

Kirby  v.  ^9-  ^^  '^  ^^^  ^^^^>  ^  ^  modem  case,  that  if  the 

^bS^PuI  ^^^^  ^^  *^®  manor  plants  trees  on  his  conunon,  a  com- 

13.    *        '  moner  has  no  right  to  abate  them. 

1  Burr.  265.       60.  It  is  said  by  Lord  Mansfield,  that  the  lord,  by 

his  grant  of  common,  gives  eveiy  thing  incident  to 
the  enjoyment  of  it,  as  ingress^  egress,  &c. ;  and 
thereby  authorizes  the  commoner  to  remove  every 
obstruction  to  his  cattle's  grazing  the  grass  which 
grows  upon  such  a  spot  of  ground  j  because  every 
such  obstruction  is  directly  contrary  to  the  terms 
of  the  grant  A  hedge,  a  gate,  or  a  wall,  to  keep 
the  commoner's  cattle  out,  is  therefore  idcon- 
sistent  with  a  grant,  which  gives  them  a  right  to. 
enter. 
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6U  In  dll  instances  of  this  kind,  the  commoner  has 
a  right  to  abate :  and  in  a  case  where  the  lord  brought  Mtwn 
an  action  of  trespass,  for  pulling  down  hedges,  the  2  mSl  6«. 
defendant  pleaded  that  he  had  a  right  of  common  in 
the  place  where,  &c.,  and  that  the  hedges  were  made 
upon  his  common,  so  that  he  could  not  enjoy  it  as 
My  as  before ;  the  Court  was  of  opinion  that  the 
defendant  might  abate  the  hedges ;  for  thereby  he 
did  not  meddle  with  the  soil,  but  only  pulled  down 
the  erection, 

62*  By  the  common  law,  a  lord  of  a  manor  could  Apptamnttn 
not  appropriate  to  himself,  by  inclosure  or  otherwise^  ^^^"»«^°»- 
any  part  of  his  wastes,  in  which  his  tenants  enjoyed  a  2  Imt,  85, 
right  of  common  j  because  the  common  issued  out  of 
the  whole  and  every  part  thereof, 

63.  This  inconvenience  produced  an  article  in  the  Idem.      ^ 
rtatute  of  Merton,  20  Hen,  III.  t.  4.,  by  which  it 
was  enacted,  that  when  any  of  the  tenants  of  a  manor 
brought  an  assise  of  novel  disseisin  for  their  common 
of  pasture,  and  it  was  therein  recognized  by  the  jus- 
tices that  they  had  as  much  pasture  as  sufficed  to  their 
tenements,  together  with  free  egress  and  regress  from 
their  tenements  unto  the  pasture,  they  should  be  con- 
tented  therewith ;  and  they  of  whom  it  was  complained 
should  go  quit  of  as  much  as  they  had  made  .their 
profit  of  their  lands,  wastes,  woods,  and  pastures.    If 
they  alleged  that  they  had  not  sufficient  pasture,  or 
.  sufficient  ingress  and  egress,  according  to  their  hold, 
the  truth  thereof  was  to  be  inquired  into  by  the  assise ; 
tf  it  was  found  as  alleged,  they  were  to  recover  their 
'^  bjf'.yiew  of  the  inquest,  and  the  disseisors  were 
^he  amerced  as  in  other  cases. 

6*»  This  statute  extended  only  to  common  append-  2  lost,  473. 
•nt;  but  by  the  statute  of  Westminster  2.  c.46.  it 
^  enacted,  that  the  statute  of  Merton  should  bind 
Vol.  IIL  H 


98  TtileXXtll:  Cmmon.    $  64--fi8i 

ifeighbours,  and  such  a&  claimed  cothtiKm  df  f>astizFej 
appurtenant  to  their  tenements;  but  net  enich  as 
claimed  common  by  special  grant  or  feofilm^rt,  for  a  | 
dertain  number,  or  otherwise.  | 

Idem,  474.      '  65.  Lord  Coke  observes,  that  the  word  vicinm  in 

tifiis  act  13  taken  ifor  a  neighbour,  thou^  he  dwd9  in 
another  to^n,  so  as  the  towns  aild  cbitamons  lie  ad-  ' 
joining  to  ea6h  other;  and  if  the  lord  ha^rcomimdD 
ih  the  tenant's  ground,  the  tenant  may  appirove  within  i 
this  act,  for  there  the  lord  is  vicinus.  f 

66.  The  statute  of  Westminster  €.  also  provides, 
that,  by  occasion  of  windmills,  sheepcotes,  dairies, 
enlarging  of  a  court,  necessary  curtilage,  none  phall 
be  grieved  by  assize  of  novel  disseisin  for  common  of 

_  *         _ 

2  Inst- 476.    pasture.     And  Lord  Coke  observes,  that  here  are 

five  kinds  of  improvement  expressed,  that,  both  be- 
tween lord  and  tenant,  and  neighbour  and  neighbour, 
may  be  done  without  leaving  sufficient  common  to 
them  that  have  it ;  any  thing  either  herein  or  in  the 
statute  of  Merton  to  the  c(Mitrary  notwithstandiiig ; 
and  these  five  are  put  but  for  examples  ;  for  the  lord 
may  erect  a  house  for  the  dwelling  of  a  beast'keeper, 
and  yet  it  is  not  within  the  letter  of  the  law. 

Idem.  67.  Lord  Coke  also  observes  on  the  words,  heces* 

sary  curtilage,  that  they  shall  not  be  taken  according 
to  the  quantity  of  freehold  the  lord  has  there,  but 
according:  to  his  person,  estate,  or  degree,  iind  for 
his  necessary  di^elling  and  abode  ;  for  if  he  have  no 
freehold  in  thkt  town,  but  his  house  only,  yet  way  he 
make  a  necessary  enlargement  of  his  curtilage; 

Nevill  V.  68.  In  a  subsequent  case  it  was  held,  that  the  lord 

sidT^^"'     cannot  by  the  statute  of  Merton  erect  a  house,  unless 

it  be  for  his  own  habitation  or  that  of  his  shephierd;, 
and  he  must  allege  that  he  built  it  for  one  of  tiibse 
purposes :  otherwise  he  might  build  a  great  house  W 
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fet  to  a  noUeman,  which  might  require  a  greater 
curtilage  than  the  Iprd's  or  hi$  herdsman's. 

69.  The  words  of  the  statute  of  Merton  are^  pasiura  2  lQ»t.  87, 
et  C0mtfnp9i^  pastur4gj  so  that  it  does  not  extend  to  q^^^|^' 
cpnunoa  ^  tufhary^  estovess,  piscary,  or  the  like<  1  tftunt.  435« 
And  m  a  moddm  case  it  was  held,  that  the  lord  of  a  Duberly 
fliaapr  has  bo  xight^  under  the  statute  of  Merton,  to  ot'^^il'io 
iocloae  imd  s^proye  the  wastes  of  a  manor,  where  the 

teaants  ^ve  a  ri^bt  to  dig  gravel  on  the  waste,  or  to 
take  ^^veipi  there. 

70.  By  the  statute  3  &  4  Edw.  VL  c.  S,  the  sta- 
tutes  of  Merton  and  Westminster  are  confirmed  \  and 
it  is  fart;her  enacted,  that  where  judgement  is  given 
for  th^  plaintiffi,  in  an  assize,  upon  any  branch  of 
the^e  s^tfites,  the  Court  shall  award  treble  damages. 

71,.  It  was  formerly  doubted  whether,  in  the  case  Anon.  4. 
^  a  common  appurtenant  without  number,  the  lord  ^^^^°-^*" 
m^t  approve ;  for  not  being  admeasurable,  it  was 
sot  9pproveable,  because  the  common  being  without 
Qitmb^,  sufficiency  could  not  be  proved.    Dyer  and 
MlQwpod  hdld,  that  although  the  common  were  with- 

■  *  *  * 

Wt  jnumber,  yet  it  m^ht  be  reduced  to  a  certainty, 
beiag  by  prj^sqriptkm ;  as  the  number  of  cattle  which 
the  best  and  most  substantial  tenant  of  the  said  teue- 
ment,  at  any  time  within  the  memory  of  man,  had 
kept  upon  the  waste ;  and  then  the  lord  might  ap- 
piove,  leaving  sufficient  common  according  to  juq)i 

72.  In  the  case  of  common  because  of  vicinage,  1  Inst.  122  a. 
«e  iiiay  inclose  against  the  other  ^  and  in  S7  Eliz.  it 
Wawsalvedy  where  two  Jiords  of  two  several  manoner  Smitli  ^ 
M^two  wastes,  adjoining  parcels,  ^f  their. Biapofg,  4 ^J^^s^: 
^viAovit  inoloeure,  but  the  boupds  of  each  wqiiq  itt^l 
WwD,  in  sffaich  wastes  the  teqiH^.ts.  of  each  «^iior 

H  12  ' 


100  title  XXllL   Common.    S  7«— 77* 

had  reciprocally  common  because  of  vicmage,  that 
one  might  inclose  against  the  other. 
Fawcett  r.         73.  It  is  laid  down  by  Lord  Chief  Justice  Willes, 
C^I'r^;     and  the  other  Judges  of  the  Court  of  Common  Pleas, 
^77.  that  although  a  lord  of  a  manor  cannot,  by  virtue  of 

747.      /     the  statute  of  Merton,  inclose  and  improve  against 

common  of  turbary ;  yet  that  where  there  is  common 
of  pasture  and  common  of  turbary,  in  the  same  waste, 
the  common  of  turbary  will  not  hinder  the  lord  from 
inclosing  against  the  common  of  pasture ;  for  they 
are  two  distinct  rights. 
2  Term  Rep.  74«  Although  the  custom  of  a  manor  authorises  the 
391,  392.  n.    ^(jjumQuers  to  inclose  a  part  of  the  waste,  under  cer- 

tain  circumstances,  yet  this  does  not  take  away  the 

lord's  right  of  approving,  under  the  statute  of  Merton ; 

provided  he  leave  sufficient  common  for  the  tenants. 

Ciwbon  ?.        7S.  In  a  modem  trase,  the  Court  of  King's  Bench 

Yt^^vl"  ^^^  *^**  *  custom,  authorizing  the  owners  of  andeot 

412.91.  messuages  within  a  manor,  to  have  certain  ^pmtiolii 

of  the  common  called  moss  dales  assigned  to  tfaem  in 
severalty,  for  digging  turves,  and  after  dearingdiem 
of  turves,  to  approve  them,  and  hold  them  in  several^t 
disdiaiged  from  all  right  of  common,  was  good  in 
law. 
Poilcard  Y.         76.  In  another  modem  case,  it  "was  held  by  the  , 
^l\em  R.     ^^^^  Court,  that  £he  lord  may,  with  the  consent  of  j 
4i7.«i.  the  homage,  grant  part  of  the  soil  of  the  common  for 

building,  if  such  a  right  has  been   immemorially^. 
exercised. 

Shakespear  77.  Where  commoners  have  Bome  other  right  oir 
6TmK.  ^^  common,  beside  that  of  pasture,  as  of  difgpng 
741.  saiidy^Ac.  the  lord  may  notwithstanding  improve,  H 

hfi  leave  sufficient  common  of  pasture :  and  if  suchr 
inclosure  be  no  interruption  to  the  enjoyment  of  the 
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other  kind  of  common.    It  vas,  hoi^v^ver^  laid  down  Gnnx  r. 
in  a  modem  case,  that  there  can  be  no  approver  in  |  i^uDt.435. 
derogation  of  a  right  of  common  of  tuifaary « 

7S.  Although  the  statutes  of  Merton  and  West-  Oloter  r. 
loinster  speak  of  the  lords  of  manors^  as  the  only  3  j^^  ^^ 
persons  enabled  to  approve  o^  commons,  yet  it  has  ^- 
been  held,  in  a  modem  case,  that  any  person  who*  is 
seised  in  fee  of  a  waste  within  a  manor,  may  approve, 
leaving  a  sufficiency  of  common ;  for  otherwise  not 
half  the  wastes  in  the  kingdom  could  be  approved ;  as 
man/of  the  places  that  are  called  manors,  would  not  be 
found  such  in  point  of  law,  if  the  matter  were  strictly 
examined.  And  Lord  Kenyon  observed,  that  though 
in  the  statutes  of  Merton  and  Westminster  S,  only 
the  lord  is  mentioned,  yet  in  those  days  there  w^  a 
paucity  of  expression  in  acts  of  parliament ;  for  the 
lord  of  the  manor  is  put  as  the  owner  of  the  soil, 
wheie  they  stand  in  the  same  predicament.  And  a 
okitniry  decision  would  be  ruinous  indeed,  and  ex« 
tremely  prejudicial  to  the  public. 

79*  The  Court  of  Chancery  will  assist  and  protect 
a  lord  of  a  manor,  in  approving  a  common  under  the 
statute  of  Merton. 

80.  Tliere  having  been  an  inclosure  made  out  of  a  Weekes 
conmon,  with  young  wood  and  timber   trrowinff  I\?*^*' x., 

•  «ii../«--.         t       •  2  Vena.  301. 

thereon,  and  the  plaintin  msistmg  that  it  was  an  ap* 
provement  within  the  statutes  of  Merton  and  West- 
minster S,  the  Court  thought  fit  to  continue  an 
injunction  which  had  been  granted  to  him,  and 
directed  a  trial  to  be  had  the  next  assises,  whether 
sufficient  common  was  left  for  the  tenants. 

81.  The  lord  of  a  manor  having  inclosed  part  of  a  Anhug^on 
<^mmon,  and  the  tenants  by  force  throwing  open  the  2yem.^6. 
^closures,  brought  his  bill  to  quiet  him  in  possession  j 
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*  surmising  he  had  only  improved  aocoitUiig  to  tbe 
statute  of  Merton,  and  had  left  a  sufficiency  of  com- 
mon ;  but  that  some  of  the  defendant^  although  diey 
pretended  to  have  a  ri^ht,  were  not  entitled  to  inter- 
common  upon  the  waste  in  question.  Upom  the  hear- 
^  ing,  two  issues  were  directed  to  be  tried  at  law: 

] .  As  to  some  of  the  defendants,  whether  ttey  had 
a  right  of  common.  2*  Whether  there  was  sufficient 
common  left,  beyond  what  was  indoaed*  But  the 
injunction  was  continued  in  the  mean  time,  ^though 
it  was  a  new  indosure,  and  made  not  above  two 
years  before  the  bill  exhibited. 

r.  82.  Upon  a  bill  birought  in  Chancery  by  the  tenants 

5  Vb.'^Ab.  7.  ^^  ^  manor,  against  the  lessee  of  the  lord,  to  estilbUsh 

their  right  of  common  of  pasture,  and  for  to  injunc- 
tion against  the  defendwt,  for  inclosing  part  of  the 
common,  Lord  King^  agisted  by  Sir  Joseph  JekyU, 
denied  the  mot^pQ ;  for,  by  the  sfy^ute  of  MertM, 
the  lord  might  inplos^  part  of  the  wasite,  leaviiig 
sufiicient  common.  That  ^t.  cQfiOipum  ktw»  in  an 
action  brought  against  the  lord,  the  tenant  must  allege 
in  the  declaration,  that  there  is  not  suffident  conunon 
left,  or  he  cannot  maintain  the  action :  and  if  that 
should  be  the  case,  the  tenants  might  have  their  reme- 
dy at  common  law ;  and  it  was  too  soon  for  an  injunc- 
tion  before  answer. 
Inclosurcof  83.  The  approvement  of  comraons  having  been 
Commons,     found  to  be  extremely  beneficial  to  the  public^  by 

increasing  tillage  and  agriculture,  it  was  enacted  by 
the  statute  29  iGeo.  II.  c.  36.  §  1.,  that  it  shall  be 
lawful  for  his  Majesty,  his  heirs  and  successors^  andall 
other  owners  of  wastes,  woods,  and  pastures,  wherein 
ftny  persons  or  bodies  politic  have  right  of  common  of 
pasture,  by  and  with  the  assent  of  the  ii)ajorpart  ihnum:* 
ber  and  value  of  the  owners  and  dccopteis  of  the  tiene- 
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meats  to  which  sach  tight  of  pasture  doth  belong ;  and 
to  and  for  the  major  part,  in  number  and  value,  of  the 
owners  and  occupiers  pf  such  tenements,  by  and 
with  the  assent  of  the  owner  or  owners  of  the  said 
wastes,  woods,  and  pastures ;  and  to  or  for  any  other 
person  or  persons,  or  bodies  politic,  by  and  with  the 
dsmxk\  and  grant  of  the  owner  or  owners  of  such 
wastes,  woods,  and  pastures,  and  the  major  part  in 
number  and  value  of  the  owners  and  occupiers  of 
sach  t^n^ments,  to  inclose,  for  the  growth  and 
preservation  of  timber  and  underwood,  any  part  of 
such  wastes,  woods,  and  pastures. 

84.  By  the  statute  31  Geo.  II.  c.  4?!.,  it  is  pro-  . 
vided,  that  if  any  recompence  be  ^reed  to  be  given 
for  such  indosure^  it  shall  be  made  to  the  persons 
interested  in  the  right  of  common,  in  proportion  to 
their  respective  rights,  and  not  to  the  overseers  of 
the  poor,  as  was  directed  by  the  second  section  g^* 
the  preceding  act  And  the  powers  given  to  owners 
by  that  act  may  be  exercised  by  tenants  for  life,  or 
year s^  during  their  respective  interests ;  with  a  pro- 
viso, that  nothing  done  by  them  shall  have  effect  after 
the  determination  of  their  estates* 

85.  Commons  have  frequently,  in  modem  time^ 
^eu  entirely  inclosed,  and  allotted  to  the  persons 
having  rights  of  common,  in  proportion  to  the  number 
of  cattle  they  were  entitled  to  put  on  the  common. 
^  this  is  usually  effected  by  means  of  a  private  act 
rf  parliament ;  of  which  an  account  will  be  given  in  a 
?u^quent  title.  And  by  the  stat.  13  Geo.  III.  c.  81* 
S  Ut»  lords  oi  manors,  with  the  consent  of  three- 
^Wrths  of  th«  piprsons  having  right  of  common,  are 
.^Bid^ed  to  lease  for  few  years,  any  part  of  the  said 
£9!](imQnf(,  not  exceeding  a  twelfth  part  thereof  $  and 
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to  apply  the  rent  in  draining,  fencing,  or  otherwise 
improving  the  residue  of  the  said  wastes. 

S6.  A  right  to  common  may  be  extinguished  by  a 
release,  by  unity  of  possession  of  the  land,  by  sever- 
ance, or  by  die  enfranchisement  of  a  copyhold. 

87.  A  right  of  common  may  be  extinguished  by  a 
release  of  i^  to  the  owner  of  the  soil.  And  it  has 
been  determined,  that  if  a  commoner  releases  part  of 
the  common,  it  will  operate  as  an  extinguishment  of 
the  whole ;  because  the  right  of  common  is  entire 
throughout  the  whole  land :  therefore,  a  release  of 
part  is  a  release  of  the  whole. 

88.  ^  Common  appendant  and  appurtenant  become 
extinguished  by  unity  of  possession  of  the  land, 
to  which  the  right  of  common  was  annexed,  with 
the  land  in  which  the  common  was ;  for  where  a  man 
has  as  high  and  perdurable  an  estate  in  the  land  as 
in  the  common,  there  the  common  becomes  extinct 

89*  In  trespass  for  breaking  his  close  in  Abney,  the 
defendant  pleaded,  that  long  before,  &c.,  one  Brad- 
shaw was  seised  of  the  place  where,  &c.  in  fee ;  that 
one  Fuljamb  was  seised  in  fee  of  a  house  and  ^ 
acres  of  land  in  Abney  aforesaid  ;  that  the  said  Ful" 
jamb,  and  all  those  whose  estate,  &c.  had  common  in 
the  said  place  where,  &c.  and  the  said  Fuljamb,  en- 
feofied  of  the  said  tenement  the  said  Bradshaw ;  that 
afler\«:ards  the  said  Bradshaw  let  unto  the  defendant 
the  said  house  and  20  acres  of  land,  with  all  com- 
mons, profits,  and  commodities  thereto  appertainingy 
or  used  with  the  said  messuage;  and  thereby  justi&d 
putting  in  his  cattle  to  use  the  common,  &c.  Vpon 
demurrer,  it  was  held  clearly  that  this  common  wa!< 
extinguished  by  the  unity  of  possession,  and  could 
not  be  revived  again.  Gawdy,  Just,  said  it  was  the 
game  of  common  appendant. 
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90.  Where  the  abbot  of  D.  was  seised  of  a  common  Kebon's 
out  of  the  abbey  of  S.,  as  appurtenant  to  certain  9^*^    .oft 
lands,  of  the  abbey  of  D. ;   aflerwards  both  these 
abbeys  were  dissolved,  and  the  possessions  of  both 

were  given  to  the  King,  to  hold  in  as  ample  a  manner 
as  the  abbots  held  them«  Afterwards,  the  King 
granted  the  lands  of  one  abbey  to  A.,  and  those  of 
the  other  abbey  to  B.  It  was  determined  that  the 
words  *^  in  as  ample  a  manner,  &c/^  were  to  be  con- 
strued according  to  law,  and  no  further;  and  that 
the  imity  of  possession  of  the  King  had  extinguished 
the  common. 

91.  To  constitute  such  an  unity  of  possession  as 
will  extinguish  a  right  of  common,  the  person  must 
have  an  estate  in  the  lands  to  which  the  common  is 
annexed,  and  in  those  where  the  right  of  common 
exists,  equal  in  duration,  and  all  other  drcumttances 
of  right. 

92.  A  right  of  common  was  appendant  to  certain  Kcdc  t.  Hei^ 
tenements,  which  were  parcel  of  the  abbey  of  Sarum,  q^tS!  239. 
in  a  common  that  was  parcel  of  the  Duchy  of  Corn- 
wall.   Upon  the  dissolution  of  the  abbey  of  Sarum, 

these  tenements  became  vested  in  King  Henry  VIII* 
in  fee,  in  whom  the  Duchy  of  Cornwall  was  then 
vested,  for  want  of  a  Duke  of  ComwalL  Reserved, 
by  Lord  Holt  and  the  rest  of  the  Judges,  that  this 
was  not  such  an  unity  of  possession  as  would  destroy 
the  right  of  common,  because  King  Henry  VIII.  had 
not  as  perdurable  an  estate  in  the  one  as  in  the  other ; 
for  in  the  Duchy  of  Cornwall  the  King  had  only  a/ 
fee  determinable  on  the  birth  of  a  Duke  of  Corn- 
wall, which  was  a  base  fee ;  but  in  the  tenements  in 
question  he  had  a  pure  fee  simple,  indeterminahle, 
jysre  cotonce^ 
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Anoa.Oodb.      9&  A  parson    had  common  appendant  to  his 
^'  parspna^,  in  the  lands  of  aik:abbe3r ;  afterwards  1^ 

afabot  had. the  parsonage  appropriated  to  hint  and  hi$ 
aufccesaors.  It  ^ras  hehl  by  Wyndham  and  Meadfl^ 
cMtra  Dyer,  that  the  abbot  had  not  as  perdwable  «^ 
estate  in  the  one  as  in  the  other ;  for  the  panKWagf 
might  be  disappropriated,  and  then  the  parson  would 
have  the  common  again. 
Dyer,  339.  94.  Where  the  lord  approves  a  part  o£  th6  wastes 
^ '  and  afterwards  one  of  the  commoners  purchases  the 

part  ao  approved,  this  will  not  extinguish  his  right 
of  common ;  because,  by  the  approvement,  the  land 
w«ks  utteiiy  disdiarged  of  conunon. 
ante,  ^45.       \QS.  I4  has   been    stated,    that  where  a    persom 

bwing  common  appnrtenant,  purchases  part  of  jthe 

land%  whwein  the  common  is  to  be  had ;  the  wboli^ 

8  Rep.  79  a.    right  of  common  shall  be  extinct.    It  has  ako  been 

held,  that  where  a  person  having  common  appurte- 

*'  natit,  takfes  a  lease  of  part  of  the  land,  vol  which;  he 

.  haa  auch  right  of  common,  all  his  commpn  diaU  be 

-tfuapended  during  the  continuance  of  the  lease; 

because  it  was  the  folly  of  the  commoner  to  ijMer- 

itieddle  with  the  land,  over  irtnch  he  had  a  ri^t  of 

•eoiifmon. 

BySeverance. '   ^6.  CommoQ  appendant  or  appurtenant  Sox  eatlle 

4(H^^'^^*     fawTi^  and  eauphant,  may  also  he  extinguiahed  by 

aereranoe.    Ai  where  a  person  having  comaion  of 

tins  kind  annexed  to  a  n^esauage  or  tenement,  coiiveyii 

away  the  messuage  or  teneaoent,  excepting  tibe  cma- 

«non,  ^his  creates  an  extinguishment  of  the  coBunon^ 

AjrEnfran*        97.  Where  a  right  of  common  is  annexed  to  a 

Copyholds!^   eoj^hold,  and  the  lord  grants  the  land  to  the  copjp- 

GHt.  10.  c.  6.  HcMw  and  hk  heir^,  cum  ferimmtm ;  the  eownoai  ja 

Hunter,    '    extinguished ;  because  it  was  annexed  to  the  custo- 
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'lAary  estate^  whidi  bei^g  dtfeoyed  and  Converted  Cro.Jt.259b 
into  a  ii^ehold^  the  rigkt  of  orauttan  is  gom.    And  22^^'  '^^ 
tfae  woids  tf^9i>  perHnentiis  caimot  have  the  eflfect  of 
contuHiiiig  it ;  because  the  i%ht  of  eonuaoD  was  not 
appurtenant  to  the  freehold  estate  granted  by  the 
lord. 

98.  This  doQtrioe  3oea  not  appear  to  be  aUcnrod  hi  Stmt  f. 
equity )  for  where  the  loid  of  a  nUuaOr  enfiranehiaed  2Vero'250 
a  copyhohl,  with  all  conunoli  thereto  beloitgtDg  or 
a]ppertaiikiDg ;  afterwards  bought  in  all  tfae  copyholds, 
aiJid  then  disputed  the  right  of  common  with  tbe 
copyholder  he  had  enfranchised,  and  recovered 
against  him ;  the  Court  decreed  that  he  should  held 
and  enjoy  the  same  ri^t  of  common  which  beloiq^ 
to  the  copyhold. 

99*  It  is  said  by  Lord  Htdt,  tliat  if  a  copyhoidsr  6  Mod.  20. 
of  x>ae  manor  has  conuOon  in  the  wastes  of  aaotber 
nudr,  «Q  enfranchisement  c^  the  copyhold  Aoesaot 
extingutsli  the  common';  ifarit  is  a  deriviativo  right 
which  the  copyholder  has.  So,  if  it  be  tAkesi  as 
appendant  to  land,  enfranchisement  will  not  extin* 
guish  it. 

100.  A  right  of  common,  which  has  been  extin-  Commotoniay 
guished  by  unity  of  possession,  may  be  revived  by  a  ^*  's^yed. 
new  grant. 

101.  Thus,  in  the  case  of  Bradshaw  v.  Eyre,  the  ante  i  89. 
Court  held  that  the  words  of  the  lease,  *^  all  commons, 

profits,  &c.  occupied  or  used  with  the  said  messuage, 
&c.''  operated  as  a  grant  of  a  new  right  of  common. 
For  although  it  was  not  common  in  the  purchaser's 
hands,  yet  it  was  qtiosi  common,  used  therewith  ;  and 
though  not  the  same  common  as  was  used  before, 
yet  it  was  the  like  common. 

102.  Where  common  appurtenant  to  a  messuage  Sandys  v. , 
was  extinguished  by  unity  of  possession  in  the  lord's  ^^^  ^^j 
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hands ;  it  wad  held,  that  a  giant  by  the  lord  oi  tlie* 
messuage,  with  all  common  appurtenant,  did  not  pass 
the  common  extincL  But  that  a  grant  of  ^ 
commons  usually  occupied  with  the  said  messuage 
would  have  passed  such  common  as  the  first  was. 

lOS.  Where  a  person  had  common  in  gross,  derived 
from  the  abbot  of  W.,  which  was  destroyed  by  unity 
of  possession  in  the  Crown,  with  the  lands  in  which 
the  common  was ;  and  the  Crown  granted  the  lands 
to  which   the  common   belonged,  with  the  words, 
Tot^  taniOf  taUa,  UbertateSj  prwilegiOf  etjranchis,  S;c. 
quot,  S^.  aliqtsiSy  8fc.    Resolved,  that  being  common 
in  gross,  it  watt  not  revived ;  for  in  that  case  every 
person  who  had  any  part  of  those  lands  should  have 
as  great  common  as  the  abbot  had  ;  and  so  the  coi&-> 
imon  would  be  infinitely  surcharged.    But  if  such 
common  had  been  appendant  or  appurtenant,  it 
would  have  been  revived ;  for  no  person  would  liave 
common  for  more  cattle  than  were  proportionable 
to  his  land. 


(    199    ) 
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Sectiok  1. 

A  RIGHTofwaybtheprivilegewhichanindividiia],  Naturtof. 
-^^  or  a  parttcular  description  of  persons^  such  as 
the  inhabitants  of  the  village  of  A.»  or  the  owners  or 
gccvpiers  of  the  village  of  B.,  may  have»  of  going  over 
another  peison^s  grounds.    It  is  an  incorporeal  heredi- 

» 

taaient  of  a  real  nature ;  entirely  different  from  the 
King's  highway^  which  leads  from  town  to  town ;  and 
also  from  common  ways,  which  lead  from  a  village 
into  fidlds. 

S.  There  are  three  kinds  of  ways.  IPirst,  a ibot«  |  ji^t.  56  a. 
way,  which  is  called  iter,  quod  est.  Jus  eundi  vel  ambur 
lands  homums.  The  second  is  a  footway  and  horse*  ' 
way,  which  is  called  actus  db  agendo.  This  is  vulgarly 
called  a  pack  and  prime  way,  because  it  is  bol;h  .4 
footway,  and  a  pack  or  drift  way  also.  The  third  is, 
t^  or  cdiius,  ^diich  contains  the  other  two,  and  also 
a  cartway ;  for  this'is  jus  eundi,  vehendi,  et  whkukmi 
^tjumantum  ducendi.  This  is  twofold  ;  namely,  regia 
^H  the  King's  highway  for  all  men ;  and  commwm 
strata,  belonging  to  a  city  or  town,  or  between 
i^hbours  and  nei^bours. 

.  S.  Notwithstanding  these  distmctions,  it  seems  that  i  Vent  189. 
^y  of  these  ways  which  is  common  to  all  the  King's  570?"" 
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subjects,  whether  it  lead  directly  to  a  market  town, 
or  only  from  town  to  town,  may  property  be  called  a 
highway ;  and  that  any  such  cartway  may  also  be 
caUed  the  king's  highway.  But  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a  town,  or  to  a 
village,  which  terminates  there,  may  be  called  a 
private  way ;  because  it  does  not  belong  to  all  the 
king's  subject^,  but  oj^y  to  the  inhabitants  of  a 
particular  parish,  village,  or  house.  Ajid  Lord  Hale 
says,  that  whether  it  be  a  highway  or  not,  depends 
much  upon  reputatioiL 

Howclaimcd.      4.  A  right  of  way  over  another  person's  ground 

may  be  claimed  in  iliree  ways.    Rrst,  by  praicdjp- 

Tit.  31.  c.  K  doil  and  immemorial  usage :  as,  where  the  inhad^itants 

of  a  certain  vill,  have,  time  out  of  mind,  rravefsed  a 
particular  close  or  field,  to  get  to  their  parish  churchi 

Palm.R.367.      5.  So  a  person'  may  prescribe  for  a  way  item  his 

house,  through  a  certain  close,  to  the  ebiiroh ;  though 
he  himself  has  lands  next  adjoining  to  his  hpuse, 
through  wiiicb,  of  ^ecessityi  he  must  first  puss,  i'of 
the  general  prescription  shall  be  applied  only  to  the 
lands  of  others. 

Jenk.  Cent.        6.  It  was  held  in  18  Edw.  IV.  that  a  person  iQay 

^-  ^4*       have  a  right  of  way  to  go  through  a  ch<irchy«rd« 

And  it  was  said  in  that  case,  that  the  chur<ih  yajd  <^ 

th6  Charter  House  was  a  common  -wvy  for  the  inhabit 

tants  of  London  to  St.  John's. 

6 Mod. B. 3.      7*  A  person  cannot  claim  away  over  another^d 

ground,  from  one  part  thereof  to  ano&^r :  bul  h^ 
may  claim  a  way  over  another's  ground^  ifimk  4»M 
part  of  his  own  ground  to  another. 

8.  Secondly,  by  grant.;  as  where  the  owner -rf* 
piece  of  ground  grants  to  another  #pe  liberfrjr  4X 

\  passing  over  his  grounds  in  a  particular  dfeection  j 


» 
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the  giantee  thereby  ac<piires  a  right  of  way  ovts  those 
grounds. 

9*  It  has  been  det^mined  in  a  modern  case,  that  henhouse  v. 
wherea  person  granted  to  another  ''  a  fiM  and  en.  ?TennR 
vtsmiit  way,  as  well  an  liorseway  as  a  footway,  a&  5^. 
aba  for  carts,  waggons,  wains»  and  other  carriages 
\t1iatsoerver,  iii^  throagh,  over,  and  along  a  certain 
atip  of 'land,  kc.,  to  carry  stone,  timber,  coal,  or  other 
tilings  whatsoever;''  the  grantee  had  a  right  to  lay 
a  framed  waggon  way  along  the  slip  of  land,  for  the  * 
purpose  of  carrpng  coala  ^  it  being  the  most  con- 
f^nient  way  for  transporting  them :   but  that  the 
grantee  was  not  justified  in  making  tran verse  roads 
across  the  sHp  of  land. 

10.  It  was  held  in  another  modem  case,  that  an  campbei  y 
unintermpted  enjojrment  of  a  right  of  way  for  90  Wilson, 
years,  an:d  no  evidence  that  it  had  been  used  by  294.  ^' 
leave  or  favour,  or  under  a  mistake,  was  sufficient  to 

leave  to  a  jury  to  presume  a  grant. 

11.  ^Thirdly,  a  person  may  claim  a  right  of  way  5Rgp,3 
(nret  aiuftlrer's  land  from  necessity.    As.  if  A.  grants 

a  piece  of  land  to  B.,  which  is  surrounded  by  land 
belonging  to  A.  $  a  right  of  way  over  A/s  land  passes 
of  neces^  to  B.,  for  otherwise  he  could  not  derive  2  RoIL  Ab. 
sdy  ben^t  ftom  his  acquisition.     And  the  &cffm  ^< 
^ail  assigti  the  way  wheie  he  may  best  spue  it,    .  / 

It  k  tiie-'satne  if  the  close  aliened  be  not  totally  .in^ 
closed  by  the  land  of  the  grantor,  but  partly  by 
the  land  of  atrangers ;  fot  the  grantee  cannot  go 
ov«  the  strangers  land. 

i%  in  trespass,  upon  demurrer,  the  case  waa,  a  ciarke  v. 
^lISDn  soU^  lands }  afterwards  the  vetidee  by  reason  ^^sg^ 
thereof,  claimed  a  way  over  the  plaintiff^s  land,  there 
titiag  no  other    convenient  way  adjoining;-  and 
whether  ^s  was  a  lawful  claim  was  the  question.    It  . 
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was  f«K^ved,  without  axgument^  that  the  way  re^ 
maiUMl;  and  that  he  might' well  justify  the  uktng 
theiecrf^f  because  it  was  a  thing  of  necessity ;  for 
otherwise  he  could  not  have  any  profit  of  his  land* 

IS.  It  was  held  in  the  same  case/  that  if  a  man 
hadi  four  closes  lying  together,  and  sells  three  of 
dienit  reserving  the  middle  close^  and  has  no  way 
thereto  but  through  one  of  those  which  he  soid» 
although  he  did  not  reserve  any  right  of  way,  yet  he 
shall  have  it,  as  reserved  to.him  by  law. 

14.  In  a  modem  case,  it  was  determined  by  the 
Court  of  King's  Bench,  that  where  a  person  conveys 
land,  merely  as  a  trustee,  to  another,  to  which  there 
is  no  access  but  over  the  trustee's  land»  a  right  of  way 
passes  of  necessity,  as  incident  to  the  grant.  And 
Lord  Kenyon  observed,  it  was  impossible  to  dts- 
tingiiisb  this  from  the  general  case,  where  a  man 
grants  a  dose  surrounded  by  his  own  land,  in  whic^ 
case  liie  grantee  has  away  to  it,  of  necessity,  over  the 
land  of  the  grantor;  merely  on  the  ground  that  the 
plaintiff  conveyed  to  the  defendant  in  the  character 
of  a  trustee ;  for  it  could  not  he  intoided  that  he 
meant  to  make  a  void  grant.  There  being  no  other 
way  to  the  defendant's  close,  but  over  the  land  of  one 
of  the  persons  who  granted  to  him»  he  was  entitled 
to  sodi  a  way  of  necessily ;  upon  the  authority  of  all 
the  cases^  and  the  principle  that  every  deed  must  be 
taken  most  strongly  against  the  grantor. 

15.  A  right  of  way  can  only  be  used  according  to^ 
the  grantf  or  the  occasion  from  which  it  arises ;  and 
nnist  not  exceed  it;  therefore,  if  a  person  has  a  right 
of  way  over  another's  close,  to  a  particular  plac^  he 
cannot  justify  going  beyond  that  jdboe. 

16.  In  trespass  for  driving  cattle  over  the  plaintiff's 
ground^  tlie  case  waS|--*A«  had  a  way  over  B«'s  ground 
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to  Blackacre,  and  drove  his  beasts  over  B/s  ground 
to  Blackacre,  then  to  another  place  beyond  Blackacre. 
Upon  demorrer,  the  question  was,  whether  this  was 
lawful  or  not.  It  Was  urged,  that  when  the  defend- 
ant's beasts  were  at  Blackacre,  he  might  drive  them 
Either  ke  would.  On  the  other  side,  it  was  said^ 
that  by  this  means  the  defendant  might  purchase  1 00 
« 1,000  acres  adjoining  to  Blackacre,  to  ^lich  he 
frescribed  to  have  a  way,  and  by  that  means  the 
^aintiff  would  lose  the  benefit  of  his  land:  that  a 
prescnpticm  presuj^sed  a  grant,  and  ought  to  be 
coatinued  according  to  the  intent  of  its  original 
creatkm  ^  to  which  the  Court  agreed ;  and  judgment 
iras  given  for  the  plaintiff. 

17>  The  same  point  appears  to  have  been  deter-  Lawton 
mined  in  a  subsequent  case,  in  which  Powell,  Justice,  i^d.  R^ym. 
:  ^ibservedy  that  the  difierence  was,  where  the  person  S^^- 
I  having  a  right  of  way  to  a  particular  place,  goes 
&rther,  to  a  mill,  or  a  bridge,  there  it  may  be  good : 
but  when  he  goes  to  his  own  dose,  it  is  not  good. 
The  editor  of  the  fourth  edition  of  Lord  Raymond's 
Reports,  in  a  note  upon  this  passage,  expresses  a 
doubly  whether  this  distinction  be  well  founded ;  and 
ta^  ''  The  true  point  to  be  considered  upon  such  a 
case  shoold  aeem  to  be,  quo  animo  the  party  went  to 
die  dose ;  whetiker  reaDy  and  bon&fide  to  do  business 
tkere,  or  merely  in  his  way  to  some  distant  place." 

19.  Where  a  person  has  a  right  of  way  over 
>M&6r*s  land,  and  the  road  is  impassable,  he  may 
p  over  any  other  part  of  the  land« 

19.  In  an  action  of  trespass  for  destroying  his  Henn's  Case, 
^;  the  defendant  pleaded,  that  time  out  of  mind  ^j^.^'^''^' 
d^  was  a  commcm  footpath  through  the  close,  &c. 
^  plaintiff  rqplied,  that  the  defendant  went  in  other 
|i^  out  of  the  way.    The  defendant  rqoined,  that 
Vol.  hi.  I 
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the  footpath  was  adeo  hUeosa  etjimderosay  by  default 
of  the  plaintiff  who  ought  to  amend  it :  that  he  could 
not  pass  along ;  therefore  he  went  as  near  the  path 
as  he  could,  in  good  and  passable  way :  this  was  re- 
solved to  be  a  good  plea  and  justification. 

90.  It  has  however  been  resolved,  in  a  modern 
case,  that  where  a  person  has  a  right  to  a  precise 
specific  way  over  another's  ground,  which  he  is  bound 
to  repair,  he  cannot  deviate  from  it,  even  though  it 
should  be  overflowed  by  a^river. 

21.  In  trespass  for  breaking  and  entering  a  dose, 
the  defendant  pleaded  a  right  of  way,  by  prescription, 
through  a  lane  of  the  plaintifi^s ;  that  the  tenantg  of 
the  hcus  in  quo  were  bound  to  repair ;  that  the  lane 
was  overflowed  with  water,  and  that  he  necessarily 
went  over  the  locus  in  quo.  The  plaintifi^  having  tra- 
versed the  prescription  to  repair,  and  the  right  of 
way,  the  jury  found  for  the  plaintiff,  as  to  the  first 
plea,  respecting  the  repairs,  and  far  the  defendant, 
as  to  the  second  plea,  respecting  the  right  of  way. 

The  question  on  the  validity  of  the  last  plea  having 
been  argued.  Lord  Mansfield  said,«-<<  The  question 
is  upon  the  grant  of  this  way.  Now  it  is  not  laid  to 
be  a  grant  of  a  way  generally  over  the  land,  but  of  a 
precise  specific  way«  The  grantor  says,  you  may  g^ 
in  this  particular  line,  but  I  do  not  give  you  a  right 
to  go  either  on  the  right  or  left.  I  entirely  agree 
with  my  brother  Walker,  that,  by  common  law,  he 
who  has  the  use  of  a  thing  ought  to  repair  it  "The 
grantor  may  bind  himself,  but  here  he  has  not  done 
it  He  has  not  undertaken  to  provide  against  the 
overflowing  of  the  river  j  and,  for  ought  that  appearsi 
that  may  have  happened  by  the  neglect  of  the  defenfl- 
ants.  Highways  are  governed  by  a  different  pnn- 
ciple }  they  are  for  the  public  service  j  and  if  the  usual 
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tract  is  impassable,  it  is  for  the  general  good  that 
people  should  be  entitled  to  pass  in  another  line/' 

Mr.  Justice  BuUer  observed,  that  if  this  had  been 
a  way  of  necessity,  the  question  would  have  required 
consideration,  but  it  was  not  so  pleaded.     It  did  not  ^^^  *  Saund. 
appear  that  the  defendant  had  no  other  road. 

22.  A  right  of  way  being  an  incorporeal  heredita-  Cannoi  be 
ment,  similar  in  many  respects  to  a  right  of  common,  tu.^.  £  42. 
cannot  be  devested.  Touch.  23. 

23.  It  seems  that,  by  the  common  law,  where  a  per«  Y^^  "« 

^  r        bound  to 

son  granted  a  right  of  way  over  his  land  to  another,  repair, 
the  grantee  was  bound  to  repair  it.     But  the  grantor  »»».^»  f  21. 
of  a  private  way  may  be  bound,  either  by  express  Smith, ' 
stipulation,  or  by  prescription,  to  repair  it.  7^*""  ^* 

24<.  Where  a  person  has  a  right  of  way  over  another's  How  extin- 
dose,  and  he  purchases  such  close,  his  right  of  way  is  ^"ffate  r 
extinguished  by  the  unity  of  seisin  and  possession.        Williams, 

25.  There  is  however  a  distinction  between  a  right  g^^*    p.  ^^'^ 
of  way  which  is  of  necessity,  and  a  right  of  way  which  3  Bul«t.  340. 
is  merely  an  easement ;  for  in  the  latter  case  it  is  not     ^^* 
extinguished  by  unity  of  possession. 

26.  Thus,  if  a  vill  has  a  right  of  way  to  a  church,  Jordan  v. 
and  one  of  the  vill  purchases  the  land  over  which  the  f]J^*|^  j^b. 
way  is ;  yet  this  unity  of  possession  shall  not  extin-  936. 
guish  the  way,  because  it  is  a  thing  of  necessity. 

27*  It  is  said  that  where  a  right  of  way  has  been  How  revived, 
extinguished  by  unity  of  possession,  it  may  be  revived 
by  severance. 

28.. Thus  where  upon  a  descent  to  two  daughters,  jenk.  Cent, 
land  over  which  there  had  been  a  right  of  way,  was  ^  C^.  37. 
aUotted  to  one  of  them,  and  the  land  to  which  the 
rigbt  of  way  belonged,  was  allotted  to  the. other ; 
I  it  wa^  held  that  this  allotment,  without  specialty  to 
'^ve  the  way  anciently  used,  was  sufficient  to  re- 
vive it. 

I  2 
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pl.  15.  29.  There  is  a  case  siinilar  to  this  in  Brook's  Ab.    ^ 

title  ExHnguishment^  where  it  is  doubted  whether  the 
partition  did  not  create  a  new  right  of  way.  But  this 
doctrine  of  revival  does  not  seem  to  have  been  ad- 
mitted in  the  following  case. 
Whalej  T.         so.  Tliomas  Adderley  being  seised  at  the  same  time 
1  fia«.?Piil.  ^^  *^^  closes,  over  one  of  which  a  right  of  way  h^d 
V\.  been  immemorially  used  to  the  other,  devised  the 

close  to  which  the  right  of  way  had  been  annexed,  ^^ 
with  its  appurtenances,   to  A.  B.,  and  devised  the  ^ 
Other  close  to  another  person.     A.  B.  claimed  the  i^ 
right  of  way.  The  Court  held,  that  from  the  moment  ' 
when  the  possession  of  the  two  closes  was  united  in  ^ 
one  person,  all  subordinate  rights  and  easements  were   . 
•extinguished.     The  only  point  therefore  that  could   i 
possibly  be  made  in  the  case  was,  that  the  ancient 
right,  which  existed  while  the  possession  was  distinct, 
was  merely  suspended,  and  might  revive  again.     It 
was  admitted  that  the  word  appurtenances  would 
carry  an  easement,  or  legal  right ;  but  its  operation    { 
must  be  confined  to  an  old  existing  right ;  and  if  the    ^ 
right  of  way  had  passed  in  this  instance,  it  must  have    - 
passed  as  a  new  easement ;  but  the  right  of  way  being 
extinct,  the  word  appurtenances  had  nothing  to  ope- 
rate upon. 
Keymerv.         31.  It  is  said  that  though  a  right  of  way  be  extin- 
Bd?."Nrp.    g^is^^ed,  yet  if  it  is  used  for  thirty  yeais  after,  this 
74.  is  sufficient  to  afford  a  presumption  of  a  new  grant  of 

licence  from  the  owner  of  the  land.  i 
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Section  1. 

AN  office  is  a  right  to  .exercise  a  public  or  private  Nature  of. 
employmenty  and  to  take  the  fees  and  emolu- 
ments belonging  to  it}  and  all  offices  relating  to  land^ 
or  exercisable  within  a  particular  district,  are  deemed  i  Jmu  30  a. 
iiKx>rpQreal  hereditaments,  and  classed  under  the  head 
rf  real  property. 

2.  Offices  are  either  public  or  private;  the  first  are 
&08e  which  concern  the  general  administration  of 
justice,  or  the  collection  of  the  public  revenue.  Such 
as  the  judges  of  the  King's  courts  at  Westminster, 
^heriflb,  coroners,  &c. ;  the  commissioners  of  the 
cittUmis  and  excise,  &c.  The  second  are  those  which 
only  concern  particular  districts  belonging  to  pri- 
vate individuals,  such  as  stewards  and  bailiffit  of 
numoTj. 
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3.  Offices  are  also  either  judicial  or  ministerial ;  the 
first  relating  to  the  administration  of  justice,  and 
which  must  be  exercised  by  persons  oif  sufficient  skill 
and  experience  in  the  duties  of  such  offices.  The 
second  are  those  where  little  more  than  attention  and 
fidelity  are  required,  to  the  due  discharge  of  them. 

4.  Upon  the  establishment  of  the  feudal  law  in 
England,  our  Kings  frequently  granted  lands,  reserv- 
ing some  honorary  services,  to  be  done  by  the  grantees ' 
and  their  heirs,  to  the  King  himself ;  such  as  to  cany 
his  banner  or  his  sword,  or- to  be  his  sewer,  carver,  " 
or  butler,  at  his  coronation.  This  was  called  a  tenure 
by  grand  seijeanty,  and  the  right  of  performing  these 
services  was  considered  as  an  office  of  great  honour ; 
of  which  many  still  exist,  and  are  claimed  to  be  ex- 
ercised at  every  coronation. 

5.  There  are  nine  great  offices  of  the  crown ;  and 
the  persons  exercising  them,  who  are  called'  the  great 
officers  of  state,  have  the  titles  of  Lord  High  Stew- 
ard, fjord  Chancellor  or  Keeper  of  the  Great  Seal, 
Lord  High  Treasurer,  Lord  President  of  the  Council, 
Lord  Privy  Seal,  Lord  Great  Chamberlain,  Lord 
High  Constable,  Earl  Marshal,  and  Lord  High  Ad- 
miral. The  office  of  High  Steward  was  originally 
annexed  to  the  manor  of  Hinckley  in  Leicestershire, 
and  held  in  grand  serjeanty.  The  office  of  High 
Constable  was  annexed  to  certain  manors  in  Glouces- 
tershire. The  office  of  Great  Chamberlain  was  held 
of  the  King  by  grand  serjeanty  in  gross. 

6.  All  public  offices  must  originally  have  been 
created  by  the  sovereign,  as  the  fountain  of  govern- 
ment. There  are  however  a  great  number  of  offices 
which,  having  existed  for  time  out  of  mind,  are  there- 
fore said  to  be  derived  from  immemorial  usage. 
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7*  Lord  Coke  says— That  in  consequence  of  the  2  Insn  533. 
statute  34  £dw.  I.  De  taUagio  nan  impfmendo^  the 
King  cannot  erect  any  new  office  with  new  fees ;  for 
that  would  be  a  talliage  put  upon  the  subject,  which 
cannot  be  done  without  the  assent  of  Parliament* 
That  this  appeared  by  a  petition  in  Parliament 
IS  Hen.  IV.  in  which  the  Commons  complained  that 
an  office  was  erected  for  measuring  of  clothes  and 
caava,ds,  with  a  fee  for  the  same,  by  colour  of  the 
Kings's  letters  patent,  and  prayed  that  those  letters 
patent  might  be  revoked ;  for  that  the  King  could 
erect  no  offices,  with  new  fees  to  be  taken  df  the  peo« 
pie ;  who  may  not  be  so  charged  but  by  Parliament. 
And  that  these  letters  patent  were  declared  void  in  the 
Court  of  K.  Bm  and  in  Parliament. 

8.  There  are  several  offices  incident  to  other  offices  Offices  inci- 
i^  a  superior  kind,  and  grantable  by  those  who  hold  o^tn. 
the  superior  offices.'    Thus  the  Lord  Chancellor  or 
Keeper  (rf*  the  Great  Seal,  and  the  Chief  Justices, 
bave  a  right  of  granting  several  offices  in  their  respec- 
tive courts.    Lord  Coke  says— The  justices  of  the  2lDtt.425. 
King's  courts  did  ever  appoint  their  clerks  to  enrol  all 
pleas  pleaded  before  them ;  some  of  whom  by  pre- 
scription grew  to  be  officers  in  their  courts.    By  the 
Stat  of  Westminser  2.  c.  30.  it  was  declared,  that  all 
justices  of  the  benches  should  have  in  their  circqits 
clerks  to  enrol  all  pleas,  by  which  this  right  was  con- 
firmed.   And  the  justices  of  assize  have  ever  since 
appointed  the  clerks  of  assize. 

9*  It  has  also  been  an  ancient  practice  for  ^iie  4  lUp.  34  a. 
sherifis  of  counties  to  appoint  the  county  derk  and  /mocI.  167. 
gaoler.    The  custos  rotukrum  appoints  the  clerk  of 
the  peace,  cursitors  are  appointed  by  the  Lord  Chan- 
cellcMT,  six  clerks  by  the  Master  of  the  Rolls,  and 
exig«nters  and  philazers  by  the  Chief  Justice  of  the 

Common  Fleas. 
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10.  'Hiere  are  several  ancient  offices  incident  fa 
bishopricks ;  such  as  chancellor,  commissary,  roister, 
&c.,  which  are  judicial ;  and  other  offices,  such  as 
steward,  sjurveyor,  park-keeper,  &c.,  which  are  cmly 
ministerial.  Where  a  new  bishoprick  has  been  created, 
the  bishop  has  appointed  officers  of  a  similar  nature. 

11.  Ancient  offices  must  be  granted  in  such  fonn 
and  manner  as  they  have  used  to  be ;  unless  the  alter- 
ation be  by  authority  of  Parliament.  Offices  held 
immediately  from  the  Crown  must  be  granted  by  let- 
ters patent,  each  office  must  be  granted  with  all  its 
ancient  rights  and  privileges,  and  every  thing  incident 
to  it ;  for  if  any  office  incident  to  that  which  is  gifted 
is  reserved,  the  reservation  is  void  :  and  it  is  'said  by 
Lord  Holt^  that  a  grant  of , the  office  of  msuvhai  of  the 
King's  Bench  Prison,  to  which  the  office  of  cham- 
beriain  is  inseparably  incident,  ¥dth  a  reservaticHi  cS 
the  office  of  chamberlain,  was  void. 

12.  Where  an  oflpice  is  incident  to  another  office, 
such  incidental  office  cannot  be  granted  by  theCraOT» 
even  though  the  principal  office  is  vacant  at  the 
time. 

13.  Queen  Elizabeth,  by  letters  patent,  granted  the 
office  of  cleric  of  the  county  court  of  Somersetdiiw  to 
one  Mitton,  with  all  fees,  &c.  Afterwards  the  Quees 
Constituted  Arthur  Hopton,  esq.  sheriff  of  the  same 
county,  who  interrupted  Mitton,  claiming  that  which 
was  mentioned  to  be  granted  to  Mitton,  to  be  inci- 
dent to  his  office  of  sheriff;  and  thereupon  appointed 
a  cleric  himself  of  the  county  court  Mitton  com- 
plained to  the  Lords  of  the  Council,  who  referred  the 
consideration  of  the  validity  of  the  grant  of  the  said 
office  to  the  two  Chief  Justices,  Wray  and  Anderpon, 
who  held  conferences  with  the  other  Justices ;  aB  ^ 
whom  held  that  the  said  letters  patent  wercvmdm 
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lawy  because  the  office  of  sheriff  was  an  ancieiit  office 
of  great  trust  and  authority ;  and  the  King  could  not 
afariclge  the  sheriff  of  any  thing  inddent  or  appurten*- 
aat  to  his  office,  for  the  <^ce  was  entire,  aad  so  ought 
to  continue^  That  the  county  court,  and  the  enter- 
11^  aU  proceedings  m  it,  were  incident  to  the  office 
ci  aherifl^  therefore  could  not  by  letters  patent  bo 
divided  firom  it.  That  although  the  grant  was^  made 
to  Mitton  when  the  office  was  vacant,  yet  it  was  void; 
and  when  the  Queen  appointed  a  sherifl^  he  should 
avoid  it. 

14.  As  to  grants  of  incidental  offices  by  persons 
holding  the  superior  offices,  they  must  in  general  be 

by  deed  duly  executed.    Though  Lord  Coke  says  a  l  Inst.  61  b. 
auua  be  retained  as  a  steward  to  keep  a  court  baion 
•r  a  court  leet,  without  deed.    And  it  was  held  by 
the  Court  of  K.  B.  in  10  WilL  III.  that  an  wpoint-  Saunders 
meat  of  a  clerk  of  the  peace  of  a  county,  by  the  custos  I'salk.  467. 
roteZtmm,  by  pard,  was  good;  because  it  enured  as  |.^^^^' 
an  execution  of  a  power :  for  whatever  is  to  take  efieo^  12  Mod.  199. 
out  of  a  power  or  authority,  or  by  way  of  appmitmettty  r^^^^^'' 
is  good  without  deed :  otherwise  where  it  takes  eAct 
out  of  an  interest. 

15.  If  a  house  or  land  belong  to  an  office,  by  the  ^  ^nst.  49  a. 
giant  of  the  office  by  deed,  the  house  or  land  will 

pass  as  bdonging  to  it. 

16.  The  restraints  imposed  up<»ibish<q[>s  and  other  Bishops,  i(c. 
ecclesiastical  persons  reiq>ecting  alienatimi,  do  not  ^SX"^ 
tttend  to  grants  of  c^ces}  so  that  their  ngfataip  this 

itqpect  remain  as  they  were  at  common  Umv.  From 
which  it  £^ows  that  bishops,  &c.  may  grant  judicial 
cffces  for  the  lives  of  the  grantees,  which  will  bind 
(htir  successors ;  provided  such  grants  are  made  and 
confiriBed  in  themanner  required  before  the  disiaUii^^ 
statute,  1  Eliz.  c.  19«  §  4>  was  passed. 

8 
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10  Rep.  61  a.      17*  It  was  resolved  in  the  Bishop  of  Salisbury's 
Ridley  y.       CBiSi^  1  Ija.  I.,  that  where  an  olBSce  was  ancient  and 

Powneli,  /.     .  1     1  *        I* 

2  Ler.  136.    necessary,  the  grant  thereof  with  the  anaent  fee  was 

not  any  diminution  of  the  revenue,  or  impoverishing 
of  the  successor ;  therefore,  for  necessity,  such  grants 
were  by  construction  excepted  out  of  the  general  re* . 
strsunt  of  the  statute  lEliz.  And  if  bishops  should  not 
have  power  to  grant  offices  of  service  or  necessity,  for 
the  life  of  the  grantees,-  but  that  their  estate  should 
depend  upon  uncertainties,  as  upon  the  death,  trans- 
lation, &c.  o(  the  bishop ;  then  the  most  able  persons 
would  not  serve  them  in  such  offices,  or  at  least  would 
not  discharge  their  office  with  any  alacrity. 

18.  It  was  also  resolved  in  the  same  case,  that 
where  a  new  bishopric  was  erected,  a  grant  of  offices 
of  necessity,  with  a  reasonable  fee,  the  reasonableness 
of  which  should  be  decided  by  a  court  of  justice^ 
would  be  good. 

19.  With  respect  to  grants  of  honorary  or  ministe- 
rial offices  by  bishops,  it  has  been  resolved  in  the  fol- 
lowing case  that  offices  which  existed  before  the  stat. 
1  Eliz.  are  not  within  the  restraints  of  that  statute, 
but  that  they  may  be  granted  as  before ;  and  that  the 
utility  or  necessity  of  the  office  is  not  more  material 
since,  than  it  was  before  that  statute. 

Trehtwney^.      20.  Sir  J.  Trelawney  brought  an  action  of  debt 
1  ^ttiT.  219.'  ag^st  the  bishop  of  Winchester,  for  five  years  salary 

of  several  offices;  viz.  great  and  chief  steward  of  the. 
bishopric,  and  of  all  its  castles,*  lordships,  manors^ 
&c.}  conductor  of  the  men  and  tenants  of  the;  bishop, 
with  a  salaiy  of  100/.  per  annum ;  master-keeper  or 
preserver  of  the  wild  beasts,  in  all  the  forests,  packs, 
chases,  and  warrens^  belonging  to  the  bishop ;  and 
chief  governor  of  all  birds,  fish,  and  beasts,  of  warren,. 
&c.,  commonly  called  chief  parker,  with  a  salary  of 
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vJO/.  per  annum.  Which  offices  and  salaries  were 
granted  to  the  plaintiff  by  the  late  bishop  of  Win- 
chester by  letters  patent,  with  a  clause  of  distress  if 
unpaid.  The  bishop  pleaded  the  statute'  1  Eliz.  c.  19. 
§  5.,  and  also  that  the  offices  aforesaid  were  not  an- 
cient offices  of  the  bishopric,  nor  were  usually  granted 
for  life  ;  that  the  said  fees  were  not  the  ancient  fees ; 
that  the  said  offices  were  useless  and  merely  no- 
minal, no  duty  or  service  being  to  be  done  for  or  in 
respect  of  them. 

The  jury  found  a  special  verdict,  that  the  offices 

of  chief  steward  and  conductor  of  the  men,  &c.  were 

ancient  offices  of  the  bishop,  and  had  been  anciently 

and  usually  granted  for  life,  with  an  annuity :  that 

the  annuity  of  lOOL  was  the  ancient  fee  :   that  the 

same  were  granted  to  the  plaintiff  by  Jonathan  late 

bishop  of  Winchester,  which  grant  was  approved  by 

tbe  dean  and  chapter,  and  confirmed  by  them.  They 

then  found  the  statute  1  Eliz.,  and  that  these  offices, 

at  the  time  of  making  that  act,  and  since,  were  merely 

nominal ;  no  duty,  *  attendance,  or  service  being  to 

be  done  for  or  in  respect  of  them.     And  as  to  the 

office  of  master-keeper  of  all  beasts  in  the  parks,  or 

chief  parker,  they  found  that  it  was  not  an  ancient 

office. 

The  question  on  this  special  verdict  was,  whether 
Sir  J.  Trelawney  was  entitled  to  hold  the  f wo  first 
mentioned  offices,  and  to  recover  the  arrears  against 
the  bishop.  As  to  the  office  of  chief  parker,  the  &cts 
foimd  by  the  special  verdict,  made  an  end  of  any 
question  concerning  it,  and  the  point  was  given  up. 
Lord  Mansfield  said, — At  common  law  a  bishop, 
with  the  confirmation  of  his  dean  and  chi^ter,  might 
exercise  every  act  of  absolute  ownership  over  the 
revenues  of  his  see,  and  bind  his  successors,  as  much 
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as  tenant  in  fee  could  bkid  his  heir.    Then  came  tbe 
restraining  statute  1  Eliz.    But  patents  or  grants  of 
offices,  vdth  fees,  salaries,  or  profits  annexed  to  them» 
were  not  mentioned  in  that  act.    There  were  no 
general  words  adapted  to  the  case  of  offices  ;  yet 
there  was  not  a  single  bishopric  at  that  time  without 
some  offices  granted.     Had  the  legislature  meant  to 
restrain  the  regranting  them,  as  they  should  drop  iii» 
it  must  have  been  done  by  a  special  provision  ;  with 
an  exception  of  some,  at  least  of  judicial  offices.    As 
the  general  restraint  was  not  extended  to  the  case, 
there  was  tio  occasion  to  make  exceptions.  Continu- 
ing ancient  offices  with  the  ancient  fee,  in  the  usual 
manner,  was  not  a  dilapidation  of  the  revenue  of  the 
bishopric;  every  bishop  left  this  power  to  be  exercised 
by  his  successor,  as  his  predecessor  left  it  to  be  ex* 
ercised  by  him ;  such  grants  being  no  new  charge 
upon  the  bishopric,  which  only  remained  liable  to 
the  same  fees  or  salaries,  to  which  it  was  liable  be- 
fbreu  And  after  stating  several  cases,  he  concluded  in 
these  words  :«— ^'  The  office  in  ^estion  in  this  case  is 
found  never  to  have  been  more  useful  or  necessary 
than  it  is  now ;  yet  all  the  bishops  of  Winchester,  ftom 
the  1  £liz.,  have  thought  the  grants  of  it  valid ;  eveiy 
succeeding  bishop  has  submitted  to  the  grant  made 
by  his  predecessor;   and  the  greatest  men  of  the    ^ 
kingdom,  or  the  nearest  relations  of  the  bishop,  have 
successively  held  the  office.     The  present  bishop 
thought  this  grant  good  for  eleven  years,  but  has 
conceived  a  doubt,  from  the  misapplication  and  re- 
petition of  inconclusive  and  contradictory  argumentef^ 
about  the  office  being  necessary ;  whereas  we  are 
all  unanimoiisly  of  opinion  that  an  office  and  fte 
wbic)i  equated  before  the  1  Eliz.  is  not  within  the 
statute ;  but  may  be  granted  since^  precisely  in  the 
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same  manner  ki  which  it  was  granted  before :  that 
the  utility  or  necessity  of  such  an  office  is  no  more 
material  since  the  I  £liz.  than  it  was  before.  This 
opinion  we  think  agreeable  to  the  words  and  intent 
of  the  act,  and  every  precedent  since  the  statute : 
therefore  there  must  be  judgement  for  the  plaintiff. 

21.  Ministerial  offices,  requiring  only  common  skill  ^*L^^^' 
and  diligence,  may  be  granted  to  two  persons :  and  granted  to 
so  may  also  some  judicial  offices  established  by  act  "^^^^^^^n^- 
of  paiiiament.    But  an  ancient  judicial  office  cannot 

be  granted  to  two  persons.     Thus,  King  Henry  YI. 

haying  granted  the  office  of  High  Admiral  to  the  4  iiist.  146. 

Duke  of  Exeter  and  his  son,  the  Judges  held  it  to  be 

void,  the  charter  being  of  a  judicial  office ;  for  such  2  Wm.  & 

ancient  offices  must  be  granted  as  they  formerly  had  c.2. 

been. 

22.  A  grant  to  two  persons  to  be  Chief  Justices  of  1 1  Rep.  3  h. 
any  of  the  courts  at  Westminster  would  be  void ;  but 

as  to  offices  incident  to  the  King^s  courts  at  West- 
minster, it  seems  to  be  in  the  discretion  of  the  Judges, 
if  they  see  that  an  office  in  their  courts  comprehends 
too  much  for  one  man  to  execute,  to  join  another 
person  with  him.  In  such  a  case  it  must  however  be 
still  granted  as  one  office ;  for  if  it  is  divided  into  two 
or  three  offices,  the  prescription  is  interrupted,  and  it 
is  not  a  grant  of  the  ancient  office. 

9S.  Ecclesiastical  offices,  though  of  the  judicial 
kind,  may  be  granted  to  two^  persons,  where  there 
has  been  a  usage  of  granting  them  in  that  manner. 

W.  The  bishop  of  liandaff  granted  the  office  of  jonea  ?. 
chancdlor  or  commissary  of  his  diocese  to  two  per-  ^®Tj^  013 
^^  to  hold  the  same  canjtmctim  et  dmstnij  to  them  4  Mod.  16. 
«nd  the  survivor  of  them.     It  was  agreed  by  the  *  Show.  889. 
counsel  on  both  sides,  that  this  office  had  been 
^ikjantly  and  usually  granted  in  this  manner.     On 


126  2V/feXXV.   Offices.    S  «*— 28. 

a  case  stated  out  of  Chancery,  and  referred  to  the 
Court  of  King's  Bench,  the  question  was,  whether 
this  was  such  a  judicial  office  as  could  be  granted  to 
two  persons.  Resolved,  that  it  was  a  good  grant, 
because  of  the  long  and  constant  usage.  And  it  was 
said,  that  the  offices  of  most  of  the  bishoprics 
in  England  were,  and  \\2A  been  constantly  so 
granted. 

1  Salk.  465.      '  S5.  Salkeld  reports,  that  in  this  case  the  Court  said, 

if  an  office  be  granted  to  two,  and  one  dies,  the  office 
does  not  survive,  but  determines.  As  if  tliere  are 
two  sheriffi,  and  one  of  them  dies,  the  other  cannot 
act :  otherwise,  if  granted  to  two  and  the  survivor  of 
them. 
What  Esute  26.  With  respect  to  the  estate  or  interest  which 
™*(MB^*^*'*  may  be  had  in  an  office,  several  of  the  great  offices 

of  state  were,  and  still  continue  to  be,  hereditary. 
Dyer,  285.    Thus,  the  office  of  Earl  Marshal  was   held  by  the 

Earl  of  Pembroke  in  fee  simple :  the  office  of  Great 
Chamberlain  was  held  by  the  Earls  of  Oxford  in  fee 
simple ;  from  whom  it  descended  to  the  Dukes  of 
Ancaster  in  the  same  manner ;  and  upon  the  death 
of  Robert  Duke  of  Ancaster  in  1779,  it  descended 
to  his  two  sisters  and  coheirs. 

27.  Although  the  offices  mentioned  in  the  last 
section  are  called  offices  in  fee,  yet  the  estate  m 
them  is  not,  strictly  speaking,  an  estate  in  fe^  simple ) 
for  it  is  only  inheritable  by  the  lineal  descendants  01 
the  -first  grantee  of  the  office ;  not  by  any  collaterals* 

2  Inst  382.        28.  The  offices  of  sheriff,  gaoler,  park-keeper  or 
9  Rep.  48  6.   forester,  steward  or  bailiff  of  a  manor,  have  also 

been  granted  in  fee  simple.  And  it  is  held,  that 
where  an  office  may  be  granted  in  fee,  it  may  be 
granted  for  life ;  or  to  one  for  life,  remainder  ta 
another  for  life. 
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99.  With  respect  to  judicial  offices,  they  cannot,  in 
general,  be  granted  for  a  greater  estate  than  for  life ; 
because  they  are  only  exerciseable  by  persons  of  skill 
and  capacity. 

30.  If  an  office  be  granted  to  a  person,  qtiamdiu  1  inst.  42  a. 
se  bene  gesseritj  the  grantee  has  an  estate  for  life,  ^^J^*  ^^' 
For  as  nothing  but  misconduct  can  determine  his  Harcourt  v. 
interest,  no  one  can  prefix  a  shorter  time  than  his  491'       ®^' 
life,  since  it  must  be  by  his  own  act,  which  the  law 

will  not  presume,  that  his  estate  can  determine.     If  Id. 
the  words  be,  quamdiu  se  bene  gesserit  tantumy  the  estate 
will  not  be  abridged  by  the  addition  of  the  word  tantum. 

31.  The  Judges  of  the  several  courts  at  Westmin- 
ster formerly  held  their  offices  durante  bene  placito. 
By  the  statute  13  Will.  III.  c.  S.  it  was  enacted,  that 
their  commissions  should  be  quamdiu.se  bene  gesserint\ 
but  that  it  should  be  lawful  to  remov^  them  on  an 
address  of  both  Houses  of  Parliament.  Now,  by  the 
Stat.  1  Geo.  III.  c.  ^.  the  Judges  are  continued  in 
their  offices  during  their  good  behaviour,  notwith- 
standing any  demise  of  the  Crown  ;  but  may  be  re- 
moved on  an  address  of  both  Houses  of  Parliament. 

32.  Offices  which  do  not  concern  the  administra- 
tion of  justice,  and  only  require  common  skill  and 
diligence,  may  be  granted  for  years ;  because  they 
may  be  executed  by  deputy,  without  any  inconve- 
nience  to  the  public. 

33.  The  office  of  Register  of  Policies  of  Insurance  Vdc  v. 
in  London,  was  granted  by  the  King  for  years  ;  and  H^'351 
adjudged  to  be  a  good  grant,  because  it  did  not 
concern  the  administration  of  justice,*  but  only  re-  Jones  v. 
required  the  skill  of  writing  after  a  copy.  Hwd.  46. 

34.  Offices  of  this  kind  may  be  granted  to  one  BeUamy  v. 
person  in  trust  for  another;  and  the  Court  of ^"^"8^' 
Chancery  will  compel  the  execution  of  such  a  trust,     . 
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55.  No  office  of  trust,  requiring  skill  and  capacity 
in  the  execution  of  it»  can  however  be  granted  for 
years. 

56.  King  James  L  granted  the  office  of  Marshal 
of  the  Marshalsea  for  31  years.  It  was  held  by  the 
Lord  Chancellor  and  four  of  the  Judges,  that  the 
grant  was  void }  because  this  was  an  office  of  great 
trust,  annexed  to  the  person,  and  concerned  the 
administration  of  justice  :  that  this  trust  being  iiidi* 
vidual  and  personal,  should  not  be  extended  to  exe- 
cutors or  administrators ;  for  the  law  will  not  repose 
confidence,  in  matters  concerning  the  administration 
of  justice,  in  persons  unknown. 

37.  It  was  determined  in  a  subsequent  case,  that 
the  office  of  Marshal  of  the  King's  Bench  might  be 
granted  to  a  person  for  years,  determinable  on  the 
death  of  such  person ;  for  in  that  case  the  office 
could  not  go  to  executors  or  administrators. 

38.  Lord  Hale  is  said  to  have  been  of  opinion  that 
an  office  of  trust  might  be  granted  fbr  years ;  for 
that  the  true  reason  of  the  determination  in  ReynelPs 
case  was,  that  the  custom  had  been  to  grant  it  in 
fee.  Lord  Chancellor  Finch  is  reported  to  have  said 
that  an  office  may  be  granted  for  years :  for  the  same 
inconveniences  attend  an  office  in  fee  \  and  a  person 
unknown  and  unfit,  as  an  infant  or  feme  covert,  may 
hi^pen  to  have  the  same,  under  an  estate  of  inheri- 
tance. 

39.  Offices  may  also  be  granted  at  will.     In  Rey- 
9  Rep.  97  a.  nell's  case,  the  Judges  said  that  the  office  of  Marshal 

of  the  Marshalsea  had  always  been  granted  for  Hfe, 
or  at  will.  And  there  is  a  precedent  in  Dyer  of  a 
grant .  by  the  King  of  the  office  of  Chirographer  of 
the  Common  Pleas,  to  hold  as  long  as  it  should  please 
his  Majesty. 


2  Show.  R. 
171.   . 


176  a. 
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40.  If  the  King  grants  an  office  to  hold  at  will,  and  i  Inst.  42  a. 
grants  a  rent  to  the  officer  for  life,  for  the  exercise 

of  the  office  ;  this  is  not  an  absolute  estate  for  life^ 
because  the  rent  being  granted  on  account  of  the 
office,  and  for  discharging  the  duties  of  it,  whenever 
the  grantee's  interest  in  the  office  ceases,  the  rent  is 
determined. 

41.  Ministerial  offices,  and  also  offices  which  are  What  Office 
exercisable  by  deputy,  may  be  granted  in  reversion,  mated  ia 
or  rather  injuturo'^;  to  take  eflfect  in  possession  upon  R^^ersion. 
the  death  of  the  person  then  holding  the  office.  Wood, 

42.  The  King  granted  an  office  to  a  person  diamante  2  Show.  R. 
benepladto^  afterwards  granted  the  same  office- to  Rezv.Kemp, 
another  person  for  life  ;  to  commence  from  the  death,  IS^\^^* 
surrender,  or  forfeiture  of  the  first  grantee.    It  was 
objected  that  the  second  grant  was  void,,  for  tlie  first 

estate  being  at  will,  could  not  be  surrendered  or 
forfeited ;  and  that  an  estate  of  freehold  could  not 
depend  on  an  estate  at  will. 

The  Court  said,  1.  That  an  estate  at  will  in  lands 

would  not  be  surrendered,  because  it  was  determinable 

at  the  will  of  either  party :    but  an  office  was  not 

properly  at  the  will  of  both  parties,  but  at  the  will  of 

the  King  only :  for  the  grantee  could  not  determine 

his  will  but  by  surrender.    2.  It  might  be  said  to 

be  fcMfeitable  in  some  measure,  and  the  King's  tenants 

at  will  may  be  said  to  forfeit ;   for,  in  the  case  of 

forfeiture,  the  King  would  be  informed  by  inquisition, 

before  he  determined  his  will ;  then  upon  the  return 

<^  the  inquisition,  the  office  would  be  forfeited. 

3.  A  freehold  estate  in  lands  could  not  be  granted 

to  commence  in^turo,  or  depend  on  an  estate  at 

will ;  but  a  new  office  might  be  created,  to  commence 

injuturo ;  for  it  was  the  creature  of  him  who  made  it; 

and  was  no  otherwise  in  being  than  it  was  in  grant ;    ' 

Vol.  IIL  K 
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the  King  did  not  grant  a  reversioii  but  in  reversion^ 
and  that  not  in  respect  of  a  >particular  estate,  but 
because  he  was  pleased  to  grant  infulura. 

43.  An  ecclesiastical  office  of  the  judicial  kind 
may  be  granted  in  reversion,  where  there  is  a  custom 
and  usage  to  support  such  a  grant.. 
7oungv.  44.  The    office  of  Register   of    the -Bishop    of 

^ro.  Car.       Rochester  was  granted  to  a  person,  to  hold  from 
279.  the  death  or  surrender  of  him  who  then  held  it  for 

153.^  *         life,  to  be  exercised  by  the  grantee  or  his  sufficient 

deputy.  Resolved,  that  the  grant  was  good;  for 
although  there  was  no  reversion  of  an  office,  unless 
it  was  an  office  of  inheritance,  yet  it  might  well  be 
granted  in  reversion,  habendum  after  the  death  of  the 
then  present  officer ;  it  being  no  more  than  a  pro« 
Walker V.  vision  of  a  person  to  supply  it,  when  it  became  void: 
Cro.  Car.       and  where  such  provision  had  been  usually  made,  the 

I  hist  3  h.     ^**st^^  ^^  usage  gave  it  a  sanction. 

45.  But  where  there  is  no  custom  or  usage  to 
warrant  it,  a  judicial  office  cannot  be  granted  in 
reversion. 
Curle*s  Case,       46.  King  James  I.  granted  the  office  of  Auditor  cS 

I I  Rep.   .     y^^  Court  of  Wards  to  two  persons,  to  hold  inune- 

diatdy  from  the  death  of  the  two  persons  who  then 

held  tile  office.    Resolved,  that  thin  grant  was  void, 

because  it  was  of  a  judicial  office  ;   and  as  none  can 

give  any  judgement  of  things  which  may  happen  m 

JkMro^  so  none  can  be  a  |udge  mJiOuro ;  and  the  rule 

was,  that  qfficia  judiciaUa  non  amcedantur  antequam 

^ocenL    For  he,  who  at  the  time  of  the  grant  in 

reversion  may  be  able  and  sufficient  to  supply  the 

Sa?age*8        office  of  judicature,  before  the  office  falls,  may  become 

Dyer,  259.     livable  and  insufficient  to  perform  it. 

What  Offices      4f7,  All  those  offices  which  are  <^  a  reiai  nature^ 

"*2^®*"*"    and  grantable  in  fee  simple,  may  be  entailed  within 
tau  .  g 
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the  statute  De  Dams,  because  they  are  demandable  Tk.  2.  c.  i, 
in  a  precipe  ut  tenemenia.    Lord  Coke  says,  the  oflSce  ^  Jj"^*  l^^' 
of  marshal  of  England,  now  called  Earl  Marshal,  i  Roll.  Ab. 
was  entailed,  as  also  the  office  of  one  of  the  chamberp^ 
lains  of  the  Exchequer.    So  the  offices  of  steward, 
Receiver,  or  baililF  of  a  manor,  or  that  of  a  forester, 
nay  be  entailed,  because  they  are  exercisable  within 
lands. 

48.  Where  an  office  is  unalienable,  though  it  may 
be  granted  in  tail  by  the  Crown,  as  in  the  case  of  Uie 
office  of  Ear!  Marshal,  yet  it  cannot  be  entailed  by 
the  person  possessed  of  it.  This  point  was  fully 
liiacussed  in  the  following  case. 

49-  John  De  Vere  Earl  of  Oxford^  being  seised  ColUnt's 
ta  fee  simple  of  the  office  of  Great  Chamberlain  of  aoSmMI  626.* 
England,  in  4  Eliz.,  by  deed,  covenanted  with  the 
Duke  of  Norfolk  and  others,  that  he,  his  heirs  and 
assigns,  would  from  thenceforth  sta^nd  seised  thereof, 
to  the  use  of  himself  for  life,  remainder  to  Lord  Bui- 
beck,  his  son,  and  the  heirs  male  of  his  body.  Robert 
Earl  of  Oxford  claimed  the  office  under  this  entaO»  as 
heir  male  of  the  body  of  Lord  Bulbeck,  and  Lord 
Willoughby  claimed  the  ^ame  as  heir  general. 

Lord  Chief  Justice  Crew  delivered  his  opinion  that 
the  office  was  entailable  within  the  statute  De  Bonis ; 
but  a  majority  of  the  other  Judges,  amongst  whom 
was  Mr.  Justice  Dodridge,  (a  part  of  whose  argument  Claims  to 
t»y  be  seen  in  Collins,)  gave  their  opinion,  that  this  ^^®'^**'* 
k^  office  was  inherent  in  the  blood  of  the  first 
graoftee,  incapable  oi  alienation,  and  therefore  eould 
not  be  entailed  by  any  person  seised  of  it. 

In  consequence  of  this  opinion,  the  Lords  certified 
i&  favour  of  Lord  Willoughby  as  heir  general,  and  be 
was  allowed  to  exercise  the  office. 

K2 
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50.  Curtesy  is  incident  to  offices  of  inheritance. 
•And  Lord  Coke  has  cited  a  record,  from  which  it 
appears  that  John  Duke  of  Lancaster  was  allowed  to 
exercise  the  office  of  seneschal  of  England,  at  the 
coronation  of  Richard  II.,  as  tenant  by  the  curtesy, 

51.  At  the  same  coronation,  John  Dyfliock  claimed 
the  dfice  of  king's  champion,  as  tenant  by  the  curtesyj 
and  was  admitted  to  exercise  it  accordingly. 

52.  A  woman  may  be  endowed  of  an  office  of  inhe- 
ritance, as  of  the  office  of  Marshal  of  the  Marshalsea, 
to  have  the  third  part- of  the  profits.  .  But  in  such  a 
case,  she  must  contribute  a  third  part  of  the  ^hargeS^ 
As  also  of  the  third  part  of  the  profits  of  the  office  of 
keeping  the  gaol  of  the  abbey  of  Westminster, 

53.  Wliere  an  office  is  granted  to  a  person  and  hi« 
heirs,  or  to  a  person  and  his  assigns,  for  his  life,  it 
may  in  some  cases  be  assigned.  For  Jenkins  states 
it  to  have  been  held  by  all  the  Judges  in  the  EXf 
chequer  Chamber,  that  when  the  office  of  Chamber- 
lain of  the  Exchequer  was  granted  to  A.  and  his 
assigns,  A.  might  assign  it,  but  could  not  make  a 
deputy,  without  special  words  to  enable  him. 

54.  There  is,  however,  great  obscurity  in  the  books 
respecting  the  assignment  of  offices.  In  a  case  re- 
ported by  Hardress,  the  question  was,  whether  the 
office  of  Teller  of  the  Exchequer,  which  had  been 
granted  to  a  man,  habendum  to  him  and  his  assigt* 
>during  his  life,  could  be  assigned.  Serjeant  Glynn 
contended  that  the  oSice  was  assignable,  by  .reason 
of  the  word  assigns  in  the  patent ;  but  else,  it  movid 
not  have  been  assignable^  being  an  office  of  tnisti 
which  concerned  the  King  in  his  revenue.  That 
some  offices  were  in  their  nature  assignable^  without 
the  word  assigns,  and  some  not  j  as  a  parkership  wds 
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an  office  assignable  in  its  nature,  being  an  office  of 
profit*     Others  were  not,  viz,  offices  of  public  trust, 
as  the  office  in  question.     So  offices  granted  to  men 
and  their  assigns  were  assignable ;  and  there  was  no  * 
inconvenience  in  such  a  case ;  for  i£  assigned  to  an 
unfit  person,  the  Court  would  refuse  to  admit  him. 
Sir  Heneage  Finch  aigued  on  the  other  side,  1.  That 
the    office  was   not   assignable,  without    the'  word 
assigns ;  because  it 'was  an;  office  of  great  and  public 
trust.     2.  That  the  habendum  did  not  alter  thte  thing, 
it  being  in  the  King's  case ;  for  it  would  be  incon- 
venient that  the  King  should  have  an  officer  in  such 
a  place  put  upon  him  against  his  will,  and  habendum 
to  him  and  his  assigns  was  no  other  than  if  it  had 
been  to  him  and  his  heirs,  which  would  have  been 
void^    In  Hatton's  case,  the  office  of  a  garbler  granted 
to  one  with  power  to  make  a  deputy^  did' not  extend 
to  an  assignee;  becauseat  was  an  office  of  trust.  There 
was  no  precedent' of  an  assignment  of  such  an  offide. 
No  judgement'  was  given  in  this  case,  the  King 
having  stopped  the  proceedings  by  a  writ  de  rcge 
hwonsidto. 

55.' In  a  modem  case  it  was  held,  that  the  office  Drummond 
of  Register  of  the  Court  of  Chancery  was  assign-  5  vgg^]33°*' 
able. 

56.  It  is  laid  down  by  Lord  Coke,  that  "if  an  Who  may 
office,  either  in  the-grant  of  the  King,  or  of  a  subject,  {Ills?  sT" 
which  concerns  the    administration,  proceeding  or  Jenk.  121. 
execution  of  justice,  or  the  King's  revenue,  or  the 
commonwealUi,  or  the  interest,  benefit,  or  safety  of 
th^  subject,  or  the  like,  be  granted  to  a  man  that  is  in- 
expert, anil  hath  no  skill  and  science  to  exercise  or  exe- 
cute the  same,  the  grant  is  merely  void,  and  the  party 
disabled  by  law,  and  incapable  to  take  the  same,  ^0 
cmmodo  regis  etpopuU  /  for  only  men  of  skill,  know» 
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ledge,  and  ability  to  exercise  the  same,  are  capable  oT 

the  same,  to  serve  the  King  and  his  people.^' 

Vintner'a  57,  King  Edward  IV.,  by  letters  patent,  sqppointed 

Bro.  Ab.  Tit.  Thomas  Vintner  to  be  Clerk  of  the  Crown.    The 

D^T'isV^"  Judges  of  the  Court  of  King's  Boich,  with  the  assent 

of  the  Judges  of  the  Court  of  Common  Fleas,  refused 


him ;  because  he  was  not  exercised  in  his  office,  nor 
in  any  other  in  the  Court,  as  he  ought  by  a  long^ 
time,  and  so  declared  to  the  King.  Upon  which  the 
King,  by  the  advice  of  the  Justices,  appointed  one 
John  West  clerk  there,  who  was  expert,  and  sent  to» 
the  said  Justices  his  letters  under  his  signet,  which,* 
afler,  were  enrolled  in  the  same  Court,  that  they" 
rejected  Vintner,  and  admitted  West. 

Sutton'B  58.  A  clergyman  was  made  chancellor  to  a  bishop,. 

Cro?bar.  65.  ^^^  confirmed  by  the  dean  and  chapter ;  but  be- 
cause he  was  not  learned  in  the  canon  and  civil  law,, 
he  was  removed  by  the  ecclesiastical  commissioners :: 
though  it  was  insisted  that  he  had  a  freehold,  and 
therefore  had  prayed  a  prohibition^  yet  it  was  denied. 

Jenk.  121 .         59*  A  grant  of  an  office  requiring  skill,  to  an  infant^. 

to  be  exercised  m  pnsesenH,  is  void.  But  if  it  is  to  be 
exercised  in  jvturo^  and  that  he  is  of  full  age  and 
expert  when  the  office  ia  to  be  exercised,  the  grant  is' 
good. 

Youag  r.  60.  Where,  in  the  grant  of  an  office,  it  is  expressly 

^^e**<44      ®^^^  *^^*   ^^  *^*^  "^  exercisable  by  deputy,  the 

grantee  need  not  have  such  skill  and  knowledge  aa 
is  necessary  to  the  execution  of  the  office. 

61.  Offices  merely  ministerial,  which  do  not   le^ 

quire  particular  skill  and  knowledge,  and  exercisable 

by  deputy,  mjqr  be  granted  to  any  person,  and  even 

Lady  Rus-     to  women.    Thus^  a  woman  may  have  the  office  of 

Cro.  Ja.  17.    the  custody  <rf  a  castle.    And  Lord  Coke  mentions 

4lnBt.3iu    an  instance  of  a  womra^s  having  the  <^ce  of  ft> 
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fester  iniee  simple ;  but  he  observes*  that  she  could  not 
execute  the  c^ce  herself,  but  was  obliged  to  appoint 
a  d^uty,  during  the  efce^  who  should  be  sworn. 

62.  The  office  of  High  Constable  was  held  by  the  Collins^ 
daughter  of  Humphrey  De  Bohun  Earl  of  Hereford  ^*""'''  ^^^• 
and  Essex.    The  office  of  Stewaid  of  England  was 
held  by  jEAanch,  daughter  <^  Henry  Earl  of  LaB<> 
caster,  in  whose  right  John  of  Gaunt  enjoyed  the 
same.     The  office  of  Earl  Marshal  waa  held  by  a 
fismal^  throughnvtom  it  passed  to  the  house  of  Nor- 
folk.  And  the  office  of  Great  Chamberlain  of  England 
is  at  this  moment  held  by  the  two  sisters  and  co-heirs  infr«,  { io^ 
of  Eobert  late  Duke  of  Ancaster. 

63.  Offices  which  concern  the  administration .  of  How  to  be 
justice,  such  as  those  of  Judges  of  the  King's  Courts  ^^^^^ 
at  Westminster^  &c.  must  be  execcisad  in  person^  not 

by  deputy.  There  is»  however,  one  excq^tion  to  this 
rale ;  for  shedfis,  though  their  office  concerns  the 
admiiMsfararion.  ^  justice,  may,  notwithstanding,  ap* 
point  d^uties^  by  the  name  orundersheriffi; 

64.  There  are  some  offices  of  the  judicial  kind^  in.* 
the  creation  or  grant  of  which  is  contained  a  power 

of  appointing  a  deputy.    Thus  the  Chief  Justices  in  4  Inst.  291. 
Eyre  may  appoint  deputies,  by  the  express  words  of 
their  patents,  to  exercise  the  office  for  them.. 

65.  A  ministerial  office,^  which  is  to  be  exercised 
by  the  grantee  in  person,  cannot  be  done  by  deputy. 

Thua  it  is  said  in  Dyer,  that  the  office  of  Carver,  75,  pj.  ]o. 

being  an  office  of  trust,  cannot  be  exercised  by  de* 

pily.    But  ministerial  offices,  which  are  not  of  trust,  Shrewsbury's- 

aad  do  not  require  any  particular  skill,  may  in  gene-  ^^^* 

od  be  exercised  by  deputy.    And  aU  offices  which 

vtty  be  as^ned^  may  be  exercised  by  deputy.. 

66.  Lord  Coke  says,  there  is  a  great  difference  idem,  48  <u. 
betn^een  a  deputy  and  an  ass^nee  of  an  office.    For 

K  4 
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an  assignee  is  a  person  who  has  an  estate  or  interest 
in  the  office  itself,  and  does  all  in  his  own  name^  for 
whom  his  grantor  shall  not  answer,  unless  it  be  in 
special  cases.  Whereas  a  deputy  has  no  estate  or 
interest  in  the  office,  but  is  the  officer^s  shadow :  he 
does  all  things  in  the  name  of  the  officer,  and  nothing 
in  his  own  name ;  and  for  whom  his  grantor  shall 
answer. 

.    67*  A  deputy  cannot  in  general  make  a  deputy } 

for  a  deputy  being  only  authorized  himself,  cannot 

Parker  delegate  his  authority  to  another.     But  it  has  been 

T' J^f  ^«    ^     held,  that  a  steward  of  a  manor,  who  is  authorized  to 

ILd.  Raym.  ^  /«  .        j 

658.  exercise  the  office  by  himself,  or  his  sufficient  de- 

puty, may  enable  another  person  to  take  a  surrender 
of  a  copyhold  out  of  court. 
1  Inst.  107  b.      68.  Offices  of  inheritance   may  be  exercised  by 

deputy,  in  case  the  persons  entitled  for.  tlie  time 
being  are  incapable  of  exercising  them  in  person  j  as 
where  such  offices  descend  to  infants  or  women,  or 
to  a  person  under  the  rank  of  a  knight :  thus  the 
Keilw.  171  a.  offices  of  earl  marshal  and  high  constable  may  be 

exercised  by  deputy. 
Bpcking-  69.  Humphrey  da  Bohun,  Earl  of  Hereford,  held 

D*^!285''6.   *^^  manors  of  Harlefield,  &c.  of  the  King,  by  the 
1  Inst.  165  a.  service  of  being  Constable  of  England  j  and  had  issue 

two  daughters.    Upon  a  question  how  the  daughters, 

before  marriage,  could  exercise  the   office ;  it  was 

'  resolved  that  they  might  make  their  sufficient  deputy, 

to  do  it  for  them :  and  after  maniage  the  husband  oi 

the  eldest  might  do  it  alone. 

2Bro.  FarL       70-  In  the  case  respecting    the  office   of  gi^* 

^^^^  '        chamberlain  of  England,  which  was  heard  in  ^^ 

House  of  Lords  in  1782,  Lady  Willoughby  de  Eresby 

(the  wife  of  Mr.  Burrell,  since  created  Lord  Gwydjnr), 

tnte,  J  26.     who  was  the  eldest  of  the  two  sisters  and  coheirs  of 
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Robert  Duke  of  Ancaster,  claimed  the  office.    It  was 
.   contended  on  her  part,  that  if  there  was  any  ground 
to  say  that  the  office  had  descended  to  both  the 
.  sisters,  still  the  right  to  exercise  the  office  belonged 
to  Mr.  Burrell,  as  the  husband  of  the  eldest,  it  being 
an  hereditary  office  in  gross,  held  in  grand  serjeanty ; 
and  in  the  case  of  coheirs,  when  the  eldest  happened 
to  be  a  feme  covert,  was  to  be  executed  by  her  hus- 
band.   That  this  was  perfectly  agreeable  to,  and  war- 
ranted by,  the  usage  in  all  such  great  offices  as  had 
in  the  course  of  time  descended^  to  heirs  general. 
The  office  of  steward  of  England  had  descended  in 
two  instances  to  the  eldest  daughter.    The  office  of 
constable  of  England  had  come  from  Humphrey  de 
Bohun,  by  his  marriage  with  the  eldest  daughter  of 
Milo  Fitzwalter.     The  office    of  ,  earl  marshal  of 
England  came  to  Roger  Bigot,  Earl  of  Norfolk,  in 
right  of  his  motljer  Maud,  who  was  the  eldest  daughter 
(^  William  Marshall,  Earl  of  Pembroke. 

The  following  question  was  put  to  the  Judges :—  Lords  Jonrn. 
"  The  late  Duke  of  Ancaster  having  died  seised. of  Vol.36. 302. 
the  office  of  great  chamberlain  of  England,  leaving 
Lady  Willpughby  de  Eresby  and  Lady  Charlotte 
Bertie  Iiis  sistejcs  and  coheiresses ;  does  the  said  office 
belong  to  the  eldest  alone,  or  to  both ;  or  in :  either 
case  is  the  husband  of  the  eldest  entitled  to  e;xi^cute 
the  said  office^  or  may  both  sisters  execute  it  by  de- 
puty ;  and  how  must  such  deputy  be  appointed  ?  Or 
does  it  devolve  upon  the  king  to  name  a  proper  per- 
son to  execute  the  office,  during. the  incapacity  of 
the  heir  ?" 

.  The  Judges  delivered  their  unanimous  opinion,i! — 

"  That  the  office,  belonged  to  both  sisters ;  that  the 

Husband  of  the  eldest,  was  not;  of  right  entitled  to 

i  execute   the .  said ,  office.    That  both  sisters  might 
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execute  it  by  deputy^  to  be  appointed  by  them ;  mdk 
deputy  not  being  of  a  degree  inferior  to  a  knight,  and 
to  be  approved  of  by  His  Majesty.."— The  Lords  cer^^ 
tified  accordingly ;  and  Mr.  Burrell,  being  created  a 
knight,  was  appointed  deputy. 

71.  With  respect  to  the  oaths  required  to  be  taken, 
and  the  ceremonies  to  be  performed,  as  qualifications 
for  holding  offices ;  it  is  enacted  by  the  stat.  13  Cha.  IL 
c.  1.  §  12.,  that  no  person  shall  be  chosen  to  any  office 
of  magistraey^  place  of  trust,,  or  other  employment^ 
relating  to  the  government  of  any  city,  corporation^ 
borough,  cinque  port,  or  other  port  town,  who  shall 
not  have  received  the  sacrament  according  to  the 
rites  of  the  church,  of  England  within  one  year  next 
before  such  election ;  and  that  Qvery  person  so  placed 
or  elected  shall  take  the  oaths  of  allegiance  and  su* 
premacy. 

72.  By  the  stat.  ^  Cha.  II.  c.  2.  commonly  called 
the  test  act,  it  is  enacted,  that  every  person  who  shall 
bear  any  office  civil  or  military,  by  reason  of  any 
patent  or  grant  from  His  Majesty,  must  take  the 
oaths  of  allegiance  and  supremacy  and  test ;  and  re- 
ceive the  sacrament  within  three  months :  in  case  of 
ne^ect,  he  shall  be  disabled  to  hold  the  said  offices, 
&c.  and  forfeit  500  L 

An  ««  «  p««d  reg^j  ev«y  y«irto  indenmify 
persons  holding  <^ces,  who  have  neglected  to  qualify 
themselves  according  to  the  provisions  of  this  statute^ 

7S.  By  the  stat  5  Geo.  I.  c.  6.,.  it  is  enacted,  that 
all  persons  in  the  actual  possession,  of  any  office,  that 
are  required  by  the  test  act  to  take  the  sacrament, 
&c,  shall  be  omfirmed  in  their  respective  offices,  and 
none  of  their  acts  be  questioned,  notwithstanding 
their  omission  to  take  the  sacrament  j  nor  shall  they 
be  removed^  or  otherwise  prosecuted^  for  or  by  reason 
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of  fiuck  omission^  unless  such  person  be  so  removed, 
or  such  prosecution  commenced,  mihin  six  months 
after  the  election. 

•  74w  The  intention  of  the  test  act  was  to  exdude 
persons  who  were  not  of  the  church  of  England  from 
all  offices  which  concern  the  government ;  and  is  to 
be  considered  as  prohibitory  on  the  electors,  quoad 
such  persons.  A  dissenter  being  therefore  ineligible 
to  such  offices,  cannot  be  fined  for  refusing  to.  accqpt 
of  them. 

J 3.  The  corporation  of  the  city  of  LonAoo,  by  *  ^^J^J^f 
bye  law,  imposed  a  fine  of  600iL  upon  every  person  sBro.  tuL 
who,  being  elected,  should  refuse  to  serve  the  office  ^1|!^'  i  tA 
of  sheriff.    The  chamberlain  of  London  levied  debt 
on  a  person  named  £vans»  for  the  penalty  of  his  re- 
fusal to  serve  the  office  of  sheriff;  who  jrfeaded  tide 
statute  IS  Cha.  IL,  averring  that  he  was  a  protectant 
dissenter,  within  the  toleration  act,   of  scrupulous 
conscience,  and  therefore  had  not  received  the  sacim- 
ment    The  plaintiff  replied  the  5  Geo.  L  which  coo-  ssfte,  1 73. 
firms  members  of  corporations  in  their  respective 
offices,  though  they  have  not  received  the  iacnunent» 
To  this  the  defendant  demurred,  and  judgement  wasr 
given  in  favour  of  the  city ;  but  reversed  by  a  6pe<sal 
commission ;  and  the  reversal  affirmed  by  the  House 

ofLords. 
76.  Itisenactedbythe»tat.5&6Edw.VLcl6.  Stmte 

that  all  persons  who  shall  sell  any  office^,  shall  lose  ling  or  buy- 
and  forfeit  all  their  right,  interest,  and  estate  in  such  "*  ^^cei.^ 
offices,  and  in  the  gifl  and  nomination  thereof;  that 
all  persons  who  shall  purchase  such  offices,  atedl  bjD 
disabled  firom  occupying  or  enjo3ring  the  same^  and 
that  all  such  bargains  shall  beToid;  with  a  provsao, 
tW  all  acts  of  penions  oflfending  against  this  statute. 
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done  before  they  are  removed  from  their  c^ce^  shall 
^      be  good  and  valid. 
3  Inst.  148.        77.  This  statute  extends  to  ecclesiastica],  as  well 

as  to  temporal  offices,  which  concern  the  administnir 

tion  and  execution  of  justice.     Thus  it  was  resolved, 

in  the. case  of  Doctor  Trevor,  chancellor  of  a  bishop 

>   in  Wales,  that  both  the  office  of  chancellor,  and  that 

of  register,  of  a  bishop,  were  within  the  statute  ;  •  be- 

.  cause  they  concerned  the  administration  of  justice. 

Trevor's         Croke  in  his  report  of  that  case  says,  it  was  held  that 

Cro.  Ja.  269.  although  such  offices*  concerned  matters  -principally 

pro  salute  cmimanmiy  yet  they  also  concerned  matters 
,  .  about  matrimony,  and  Intimacy,  which  touched  the 

«.  inheritance  of  the  subjects. 
Woodward     .    78.  The^  office  of  archdeacon's  register  is  witiiin 
3  Lev.'  289.    ^^  Statute ;  and  though  the  personsto  whom  the  sale 
2  Vent.  187..  and  grant  was  made  die,  yet  the  archdeacon  selling 
571,  such  office,  is  disabled  by  this  statute '  from  making 

•   any  other  grant  thereof;  and  the  king  shall  have  the 
.  nominatibn. 

.  79.  The  office  of  cofferer  of  the  king's  household 

.  is  within  this  statute ;  so  that  if  a  person  purchases- 

:  this  office,  /  he  becomes  thereby  disabled  from  enjoy'- 

:  ing  it.     - 

Ingrani'8        •    80.  i  Sir  R.  Vernon  •  being  cofferer  of  the  king'* 

J  Inst.  234  a.  l^^^se,  sold  the  same,  for  a  certain  sum  of  money,  to 

Cro.  Ja.  386.'  Sir  A.  Ingram,  and  agreed  to  surrender  it  to  the 

king,;  to  the  intent  that  a  grant  might  be  made  of  it 
'  to  Sir  A.  Ingram*  The  surrender  was  accordingly 
made,  and  Sir  A.  I.  was  admitted.  It  was  resolved 
by  Lord  Chancellor  Egerton,  the  Chief  Justice,  and 
others,  to  whom  the  king  referred  the  same,  that  this 
sale  was  void  by  the  statute ;  that  Sir  Arthur  was  dis- 
.  abied-.to hold  the  office;  and  that^1*le  king  couid^^ot, 
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by  41  nan .  obstante^  dispense  with  this  act,  so  as  to 
enable  .Sir  Arthur  to  enjoy  the  ofl&ce  at  any  time ; 
even  by  a  new  grant  upon  a  subsequent  vacancy.    . 

81.  It  was  resolved,  in  a  modem  case,  that  a  con-  Humns  v. 
tract  with  the  warden  of  the  Fleet  prison,  who  held  \)viile8,^l. 
only  for  life,  under  the  crown,  that  for  a  sum  of  money, 

he  should  surrender  the  office  to  the  king,  to  the  in- 
tent that  he  should  procure  from  the  king  a  grant  of 
the  oflfice  to  the  purchaser,  was  void  by  the  statute 
5  &  6  £dw.  VI.,  though  that  office  had  been,  and 
might  be  granted  to  a  subject  in  fee ;  and  that  a  bond 
given  to  secure  the  payment  of  such  consideration 
money,  could  not  be  enforced  in  a  court  of  law. 

82.  In  another  case  it  was  held,  that  a  bond  given  W^g  ▼• 
by  any  x)f  the  officers  mentioned  in  the  statute  5  &  VTillw,  571. 
6  £dw.  VL,  for  securing  all  the  profits  of  an  office 

to  the  person  appointing,  was  void  by  that  statute.  l«wy.Law, 
So  was  a  bond  given  by  such  an  officer,  to  surrender   . . 
the  office  whenever  the  person  appointing  chose. 

83.  An  agreement  by  a  deputy,  to  pay  his  prin-  Culliford  ▼. 
cipal  half  the  profits  of  the  office,  is  not  within  the  2  Salk.  466.  * 
statute,  because  it  is  not  to  pay  him  a. sum  in  gross,  ^*!^®If*^^"*T. 
but  only  a  part  of  the  profits ;  which  must  be  sued  for  I'sro.  Pari, 
in  the  principal's  name,  for  they  all  belong  to  him ;  ^*-  '^^* 
though  a  share  is  to  be  allowed  out  of:  them. to  the     < 
deputy  for  his  trouble.      But  where  an  auditor  of 

Wales  appointed  a  deputy ;  and  it  was  agreed  between  Pwsona  ▼. 
them  that  the  deputy  should  receive  all  the  fees,  &c.  ]  H™Bl^k'. 
and  pay  the  principal  a  certain  sum  of  200/.  per  ^^^' 
oTmum.  tbi^  was  held  void. 

84.  By  the  fourth  section  of .  this  statute  it  is  pro-  ^^    .^^ 
vided,  that  it  shall  not  extend  to  any  offices  whereof  are  not 
any V person. shall  be  seised  of  any  estate  of  inheri-  ^atuteT  - 
tance,  nor  to  any,  .office  of  parkership,  or  of  the  Wiles  R. 
keeping  of  .any  park,  house,  manor,  garden,  chase,  or 
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forest.  By  the  seventh  section  it  is  provided,  that 
the  act  shall  not  be  prejudicial  to  the  Chief  Justices 
of  the  King's  Bench  and  Common  Pleas,  or  to*any  of 
the  Justices  of  assise,  touching  or  concerning  any 
offices  to  be  given  or  granted  by  them. 

85.  The  offices  of  the  sixty  clerks  in  Chancery  are 
not  within  this  statute,  nor  the  office  of  bailiff  of  a 

Godbolt's      hundred;  for  it  is  not  an  office  of  trust,  nor  does 
9^^'     oo    it  concern  the  administration  of  lustice. 

4  LfCon.  33.  -^ 

86.  This  statute  does  not  extend  to  commissions  in 
Free,  in  Cha.  the  army.  And  it  was  formedy  held,  that  the  office  of 
Symoodfl  r.  puTser  of  a  ship  of  war  was  not  within  it.  But  Lord 
GibsoD,  Mansfield  has  said,  that  if  the  Lords  of  the  Admiralty 
5  Burr.  2698.  Were  to  take  money  for  their  warrant  to  i^point  a 
3^  ^^^^  person  to  be  a  purser,  it  would  be  criminal  in  th* 
Vide  Stat.      corrupter  and  corrupted. 

c.^2r*  ™*       ^*  ^J  ^^  statute  49  Geo.  III.  c.  12.  it  is  enacted, 

that  all  the  provisions  of  the  stat  5  &  6  £dw.  VL 
shall  be  extended  to  Scotland  and  Ireland.  And  that 
when  the  interest  of  any  person  shall  be  forfeited 
under  that  act,  or  this  act,  the  right  of  such  appoint- 
ment shall  immediately  vest  in  and  belong  to  the 
Crown. 

_„  88.  As  the  provisions  of  the  statute  5  &  6  £dw.  VI. 

Where  * 

Equity  will     do  not  extend  to  all  the  cases  within  the  mischief 
mteqxMe.      ^hidi  it  was  intended  to  prevent,  courts  of  equity 

have  frequently  interposed ;  for  though  penal  laws 
Trettt.  of  Eq.  ^^  °^  ^  ^^  extended,  as  to  penalties  *  and  punidi- 
B.  1.  c.  4.      ments,  yet,  if  there  be  a  public  mischief,  and  a  court 

sees  private  contracts  made  to  elude  laws  enacted 
for  the  public  good,  it  ou^t  to  interpose* 
Morris  t.  ^9*  A  person  gave  a  sum  of  money  to  another  for 

^^^432^*     procuring  him  a  conmiission  in  the  marines.    Lord 

Heidey  decreed  the  bargain  vt>id ;  and  said«~<*  I  lay 
down  this  ruley  that  if  a  man  sells  his  int^est,  to 
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procure  a  p^manent  office  of  trust  or  service  under 
government,  it  is  a  contract  of  tiurpitude ;  it  is  acting 
against  the  constitution,  by  which  the  government 
ought  to  be  served  by  fit  and  able  persons,  recom- 
mended by  the  proper  officers  of  the  Crown,  for  their 
abilities,  and  with  purity/' 

90.  Lord  Rochfort  being  Groom  of  the  Stole  to  Hanciiujion 
His  Majesty,  and  having  the  right  of  recommending  i  Bro.RJ24. 
pages  of  the  presence,  treated  with  the  plaintiff's 
testator,  to  recommend  him  upon  a  vacancy,  on  con* 
dition  that  he  should  grant  two  annuities  to  particular 
persons.     An  action  being  brought  on  the  bonds 
securing  these  annuities  by  the  defendant's  testator, 
for  the  arrears  of  the  annuity,  the  plaintiffs  filed 
their  bill  for  an  injunction.     Tlie  defendants  had 
demurred,  and  the  demurrer  had  been  over-ruled. 
Upon  a  motion  to  continue  the  injunction,  upon  the 
merits,  the  answer  being  put  in,  it  was  argued  on  the 
part  of  the  plaintifis,  that  the  bonds  were/iro  turpi 
causa :   that  Lord  Rochfort    having  a    confidence 
placed  in  him  by  the  King,  had  abused  that  confi- 
dence by  sdling  his  recommendation  ;•  and  that  upon 
the  pubhc  policy  of  the  law,  such  an  agreement  ought 
not  to  stand.    On  the  other  hand  it  was  argued,  that 
it  was  aHowed  this  was  not  an  office  within  the  statute 
of  Edw.  VI.  :  that  it  was  merely  an  office  rei^iect* 
ing  the  King's  private,   not  his  public  chai'acter ; 
and  if  it  was  ttirpis  contractus^  that  might  have  been 
pleaded  at  law. . 

Lord  Thurlow  expressed  his  doubts  whether  it 
mi^ht  not  have  been  brought  upon  the  record  at 
W,  hy  a  plea,  and  made  a  defence  there  to  the 
dction:  but  thought  that  not  a  sufficient  reason  tjo 
pievent  his  interposition ;  (die  courts  of  law  never 
^umng  determined  that  it  could  be  so  brought  there 
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as  a  defence :  admitting  that  it  was  not  within  the 
statute  of  Edw.  VI.,  but  treating  it  as  a  matter  of 
public  policy,  and  similar  to  marriage  brocage  bonds ; 
where,  though  the  parties  are  private  persons,  the 
Hartwellv.  practice  is  publicly  detrimental.  He  ordered  the 
4Ve8. 811.     injunction  to  be  continued  till  the  hearing;   after- 

wards,  upon  the  hearing,  he  ordered  it  to  be  per- 
petual. 
How  Offices        91.  OflSces  may  be  lost  by  forfeiture  ;  by  accept- 
may  be  lost.    ^^^^  ^£  another  office  incompatible  with  that  which 

the  person^  holds ;  and  by  the   destruction  of  the 
principal  office ;  or  the  determination  of  the  thing  to 
which  the  office  was  annexed. 
ByForfeiture.      92.  It  is^  a  general  rule,  that  if  a  person  does  any 

act  which  is  contrary  to  the  nature  and  duty  of  his 
office ;  or  refuses  to  perform  the  services  annexed  to 
it,  the  office  is  forfeited  j  for  in  the  grant  of  eveiy 
office,  there  is  a  condition  implied,  that  the  grantee 
shall  execute  it  faithfully  and  diligently. 
9  Rep.  50  a.        93*  It  was  said  in  Lord  Shrewsbury's  case,  that 

«*  there  are  three  causes  of  forfeiture  or  seisiu'e  of 
offices  ;  for  matter  of  fact :  as  for  abusing,  not  using, 
or  refusing.  Abusing  or  misusing ;  as  if  the  marshal 
or  other  gaoler  suffer  voluntary  escapes,  it  is  a  for- 
feiture of  their  offices  :  so  if  a  forester  or  park-keeper 
fell  and  cut  down  wood,  unless  for  necessary  brush,  it 
is  a  forfeiture  of  their  offices ;  for  destruction  of  vert 
is  destruction  of  venison.  As  to  non-user,  there  is  a 
difference :  when  the  office  concerns  the  administra- 
tion of  justice,  or  the  commonwealth,  and  the  officer 
ea^  officio,  or  of  necessity,  ought  to  attend  without 
any  demand  or  request ;  there  the  non-user  or  non- 
attendance  in  court  is  a  forfeiture.  As  the  office  qf 
chamberlain  in  the  Exchequer,  prothonotary,  &c.  in 
the  Common  Pleas,  &c. ;  for  the  attendance  of  these 
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and  t^  like  officers  is  of  necessity,  for  the  adminis- 
tration of  justice.     So  the  attendance  of  the  Clerk  of 
the  Market  is  of  necessity  for  the  common  wealth  : 
so  of  holding  the   sheriflPs  tourn.     But  when  the 
officer  ought  not  to  attend  or  exercise  his  office,  but 
on  demand  or  request  to  be  made  by  him  to  whom 
he  is  officer  -,  there,  non-user  or  non-attendance  is  no 
cause  of  forfeiture,  without  demand  or  request  made. 
But  when  the  office    concerns    any  man's  private 
property,  and  the  officer  ought,  es  officio^  to  attend 
his  office  without  request ;    there  the   non-user   or 
non-attendance  is  no  cause  of  forfeiture,  unless  the 
non-user  or  non-attendance  is  cause  of  prejudice  or 
damage   to  him  whose   officer  he  is,  in  something  * 
which  concerns  his  charge.     As  if  a  parker,  or  custos 
parcif  does  not  attend  one  or  two  days,  and  within 
these  days  no  prejudice  or  damage  happens,  it  is'  no 
forfeiture :  but  if,  by  reason  of  his  absence,  persons 
uiikAown  kill  any  deer,  it  is  a  forfeiture  of  his  office. 
As  to  refusal;  it  is  to  be  known,  that  in  all  cases 
when  an  officer  is  bound,  upon  request,  to  exercise 
his  office,   if  he  do  it  upon  request,   it   is  a  for- 
feiture.    As  if  the  steward  of  a  manor  is  requested 
by  the  lord  to  hold  a  court,  which  he  does  not,  it  is  a 
forfeiture."         . 

94.  A  filazer  of  the  Court  of  Common  Pleas  was  Vaux  v. 
Absent  from  his  office  during  two  years ;  and  fanned  p ^^'^^lU  b 
it  from  year  to  year,  without  leave  of  the  Court,  for 
which  he  was   discharged ;    and   ho  record  of  the 
discharge  was  entered  on  the  roll.    Upon  his  bringing 
^  assise,  this  was  held  a  good  discharge. 

95.  If  a  tenant  in.  tail  of  an  office  commits  a  for-  7  Rep.  34  b, 
feiture,  it  shall  bind  the  issue  by  force  of  the  condi- 
tion tacite,  annexed  by  law  to  such  estate.    But  if 

Vol.  III.  L 
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an  officer  for  life  commits  a  forfeiture,  this  shall  not 

affect  the  person  entitled  to  the  inheritance. 

Bro.  Ab.  Tit.      gfi.  If  the  deputy  of  an  office  in  fet  does  any  act 

cputy.p .  .  -jjy  ^^^j^  ^^  office  is  forfeited,  the  inheritance  of  the 

2  Lev.  71.      office  is  thereby  lost     But  if  a  person  having  ^ 

^  *    office  of  inheritance,  leases  it  for  life,  and  the  lessee 

commits   a  forfeiture,  this  shall  not  operate  is  a 

forfeiture  of  the  inheritance. 

Bro*Ab.Tit.       w.  It  has  been  held  in  some  cases,  that  wheirte 

^'  ^  *    '  there  are  two  joint  officers,  the  forfeiture  of  one  is 

a  forfeiture  of  liie  other  $  for  both  are  one  and  the 

same  offieer,  and  the  office  is  entire.   It  has,  however, 

been  determined^  that  where  an  office  is  granted  to 

two,  and  one  of  them  is  attainted  of  tfeasoti,  the 

btilier  shall  hot  forfeit. 

Nevillp'g  98.  Sir  E.  Nevill,  and  Henry  Nevill  his  son,  were 

pfowd  378.   ^^^P®^  ^f  Alyngton  Park,  with  t  certain  fee,  during 

their  lives,  and  the  life  of  the  longest  liver  of  them.    Sir 
£•  Nevill  was  attainted  of  treason.  The  question  was, 
whether  the  King  should  have  the  office  by  the  attainder. 
Resolved,  that  being  only  an  office  of  skill  and  confi- 
dence, the  same  was  not  forfeited  to  the  King :  bdt 
that  the  survivor  should  hold  the  same  during  his  13i^. 
Vi^oodward        W*  Where  an  ecclesiastical  office  is  forfeited,  the 
^  f  ^'tf  78      benefit  of  it  goes  to  the  King,  as  supreme  ordinary. 
Poph,  119.     ^^  where  a  principal  officer  is  authorized  to  appoint 
2V«rn.  174.  inferior  officers  under  him,  if  such  inferior  officers 

commit  a  forfeiture,  the  superior  officer  shall  take 
advantage  thereof. 
Accepunce        100-  A  person  may  lose  an  office  by  the  acciepf- 
^^  ?!.",  ^^^"'  ance  of  another  office,  incompatible  with  that  which 

he  already,  holds.  And  all  offices  are  incompatible 
and  inconsistent,  where  they  interfere  with  each 
other;    for  that  circumstance  creates  a  presump- 
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ticn  diat  they  6aQii0t  be  both  executed  with  im-  * 
paitialify. 

lOL  Thus  where  a  forester  by  patent  fw  life;  4  Idsu  310. 
having  been  aiAde  jitttiee  m  eyre  of  the  same 
fbrfeit,  Aoc  tiee^  the,  forestership  was  held  to  beeome 
void  ;  for  these  offices  were  inconipatiblei  because 
the  forester  was  under  the  correction  of  the  justice 
in  eyre,  and  he  could  not  correct  himself^ 

102.  Upon  a  mandamus  to  restore  a  person  to  the  Rex  r.  Ter- 
office  of  town  clerk,  it  was  returned,  that  he  was  Slhwd'^^** 
elected  mayor,  and  sworn,  therefore  they  chose  ano-  v.  Thatcher, 
ther  town  clerk.    The  Court  was  strongly  of  opinion  31 

that  the  offices  were  incompatible,  because  of  the 
subordination. 

103.  An   incidental   office   may  be  lost  by  the  Destruction 
destruction  of  the  principal  office*,  or  the  determi-  <>.^^«P'"*- 
nation  of  the  thing  to  which  the  office   was  an- 
nexed. 

104.  King  James,  by  his  lettars  patent  under  the  Howard's 
great  seal,  granted  qffichm  custodis  of  a  park  to  Sir  cJ^%9 
Charles  Howard,  habendum  to  him  for  life.     All  the 
justices  and  barons  agreed,  that  the  park  being  dis- 
solved,   the  office  was  determined  ;   for  the  office 

being  only  an  accessary,  must  follow  the  fate  of  the 
principal.  It  was  also  said,  that  if  a  person  granfs  the 
office  of  steward  of  a  manor,  with  all  profits  of  courts, 
&c.,  and  the  manor  is  afterwards  destroyed,  the  office 
of  steward,  together  with  the  casual  profits  annexed 
to  it,  is  determined. 

105.  In  the  above  case,  an  annual  fee  of  40/.  had 
been  given  to  the  parker^  issuing  out  of  the  king's 
manors  in  the  county  of  Surry ;  and  a  question  arose, 
whether  that  was  determined  by  the  destruction  ci 
the  park.  Walter,  Ch.  B.  held  that  it  was }  but  all 
th^  other  justices  and  barons  dissented  from  him,  be» 
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cause  the  annual  fee  was  granted  by  a  distinct  clause, 
and  not  out  of  the  park  ;  and  although  the  office  was 
determined,  yet  because  it  was  not  by  the  act  or 
^fault  of  the  ^:antee  himself,  but  by  the  act  of  the 
^ntor  only,  they  conceived  the  grantee  should  enjoy 
the  annuity. 
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Section  1. 

THE  dignities  or  titles  of  honour  which  now  exist  Feudal . 
in  England  derive  their  origin  from  the  feudal  Kgnities, 
institutions,    and    were    first    introduced  here   by 

the  Normans.  .  ^ 
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All  the  feudal  writers  agree,  that  where  a  feud  wasi 
DiMert.  c.  I  •  granted  by  a  sovereign  prince,  to  hold  immediatelj 
^  of  himself,  with  a  jurisdiction  in  civil  and  criminal 

cases,  it  was  called  a  feudwrn  mbHey  and  conferred 
hobility  oti  the  person  to  wjipm  it  was  granted. 

2.  Where  a  title  of  honour  was  annexed  to  a  jlu- 
dram  noibiUy  it  was  cal}ed  ft  ^ub^um  dignHoHs.  And 
all  feudal  sovereigns  plaiined  an4  e:ii:er6i^  the  right 
of  erecting  a  particular  tract  of  land  into  BLfeudu/H 
dignitatis  i  by  annexing  to  jjt  ^,  dignity  or  title  of 
honour. 
Lib.  2.  Thus  itis  said  in  the  jtiWj?W«/orMiw — Quiaprinc^ 

de  ducatu  aliquo  inve^pis  esf^  fbfo:  soUto  more  vocaturs 
Qui  vero  de  rmrclwh  marchio  dicittflr.  Qui  vero  de 
aUquo  comitatu  investitus  est,  comes  appeUatur.  from 
which  it  appears  that  feudal  dignities  were  those  of 
duke,  marquis,  and  earl^  alid  were  not  mere  personal 
distinctions,  but  annexed  to  lands^ 

8.  The  dignities  of  earl  and  baron  were  well  known 
in  Normandy,  at  liie  time  of  the  conquest ;  and  were 
Strictly  feudal,  beipg  annexed  to  lands.  Thias  we 
f^^  jn  the  Qt^^  Qouptumier,  c.  34«  Ut^  n^tandm 
est  quod  qucedofffi  ^untfeuda  capitaUa^  qutedam  snAfMto^ 
CdpitaUa  smi  q^  P^  cofnte  tenentur,  ut  camitatuSf 
baronicBy  etfeud^  ioricf.  And  it  ^ppeftra  ffoip  ^ 
6$d  chi^t^,  &at  the  nobility  of  Noipiaa^  luid  a 
jurisdiction  over  their  vassals.  Miliies  autem  et  Ubere 
ienentes  qui  Tiabent  comtatus  vel  baronies^  Vfil  dig!^^^ 
alias JeodaJeSy  velfeoda  loriae,  veJJrancas  sergenieriaSt 
vel  aliajranca  feoda  ac  UberOj  habeant  curias  suas  de 
suis  residentibus^  in  simpUcibus  queretts,  leoibus  etgros^ 
mobiSum  et  kereditatimiy  et  de  latmmia^  Jicetpff  dl^ 
hmi  IkaieafU  tenmnari. 

4«  There  was  a  species  of  fief  noble  in  Normait^ 
called  an  honour,  to  which  a  dignity  nm&  always  Mi' 
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nexed;  and  in  Duchesne'9  Collection  of  Norman 
Histonansy  there  is  a  ^ist  of  the  great  fi^s  in  Nor- 
mandy,  in  which  mention  i^  made  of  several  honours. 

5.  Upon  the  establishment   pf  the  Nc^toans  in  Endiih 
En^lands  the  Conqueror  conferred  the  estates  of  such 

of  the  Saxon  Thanes,  as  had  fallen  in  the  battle  of 
Hastings,  on  his  principal  followers  as  strict  feuds ;  to  Diasert.  c.  z. 
be  held  immediately  of  himself,  by  fealty,  homage,  i  ^* 
an4  military,  or  other  honourable  services*  These 
were  fei$da  nQUlia  ;  the  persons  to  whom  they  were 
given  becaine,  by  suph  grants,  ^gUsh  nobles  i  and 
when  about  the  20th  year  of  William's  reigp,  the 
tepure  of  ^\  the  lai^s  in  England  was  declared  to  be 
feudal^  tbos^  ^ho  held  immediately  of  the  Crown  hyr 
miUtary  or  other  honourable  services,  constituted  the 
QU)biIi1y,  or  first  class  of  persons  in  the  kingdouK 

6.  At  this  period  the  feudal  law  was  fully  esta-  Of  the  Curia 
^di^hed  in  all  the  kipgdom^  of  Europe*  William  held  Pi^ament. 
the  duchy  of  Normandy  of  the  Crown  of  France  as  a 

stri^  feud ;  and  the  only  ideas  of  goviemnient  which 
h^^  or  liis  foUowen^  could  entertain,  must  have  been 
punl^f  feu4al.  Now  it  was  an  universal  principle  of  Crwg»  Ij*- ^. 
that  pplijty,  that  the  lord  should  hold  a  court  for  the 
adxpioistration  of  justice,  and  the  government  of  the  *' 
i^j^ory,  which  was  compose4  of  himself  and  his 
^fa^jal^  who  iirere  bound  by  their  tenure  to  attend* 
and  assist  him  with  their  advice. 

7«  In  conformity  to  this  princifdle  we  find  that  the 
jGist  ponarchs  of  the  Norman  line  held  a  great  court 
in  their  palaces  at  Christmas,  Easter,  and  Whitsun- 
tide^ which  was  attended  by  all  their  immediate 
vassals,  and  was  called  ama  regis.  These  wer'e  $0 
cegulu,  as  to  be  called  by  the  old  historians  curia 
k  TBore^  Qj;  quria  re^is  de  more  coqdumta^  for  which 
Ao  $[mpmoiis  wa?  necessary :  if  the  king  wanted  ^ 
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Consult  his  barons  at  any  other  time,  he  used  to  send 
them  a  summons  to  Attend  him  on  a  particular  day. 
These  latter  councils  are  called  by  Eadmerus,  conven- 
*  tus  principum  ex  prcecepto  regis  ;  to  distinguish  them 

from  the  former  regular  meetings,  at  the  three  great 
festivals.  , 

8.  The  power  of  feudal  sovereigns  over  their  \& 
sals  was  extremely  limited  ;  they  had  no  right  to 

.  demand  any  services  or  duties  but  those  which  were 
expressly  reserved  upon  the  investiture  of  the  feud : 
therefore  as  to  all  things  extra-feudal,  the  particular 
consent  of  the  vassals  was  necessary.  Hence  arose 
the  practice  of  summoning  them  to  the  lord's  court, 
to  procure  their  consent  to  such  new  measures  as  the 
sovereign  might  wish  to  adopt  j  but  particularly  to 
obtain  their  concurrence  to  any  new  tax  or  imposi- 
tion; which  gave  rise  to  those  general  assembhes  that 

.  upon  the  continent  were  called  states-general,  and  in 
England  parliaments. 

9.  The  curia  regis  was  therefore  the  original  of 
our  parliaments  ;  though  in  process  of  time'  the 
general  meetings  of  all  the  barons,  when  called  toge- 
ther  by  a  summons  from  the  king,  acquii'ed  the  names 
of  magnum  consilium^  and  commune  consilitm  regni ; 
and  the  appellation  of  curia  regis  was  only  applied  to 
that  constant  and  permanent  court,  which  was  held 
in  the  king's  palace,  for  the  administration  of  justice, 
and  the  management  of  the  king's  revenue. 

10.  The  duty  of  attending  the  curia  regis  conferr^ 
a  species  of  dignity  on  those  who  were  bound  to  it, 

Craig.  Lib.  2.  by  which  they  came  to  be  considered  as  a  distinct  and 

2 1'it  2    6 1 0       • 

'  •  *    '  superior  class  of  persons.     They  were  called  peers 

from  the  word  pares,  which  in  the  feudal  law  denoted 

VotrPares!'  Persons  holding  of  the  same  lord,  under  the.  same 

tenure,  laws,  and  customs,  and  with  equal  powers } 
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for  in  that  system,  the  tenants  of  every  lord  who  met 
together  in  his  court,  to  determine  the  disputes  aris- 
ing* within  hrs  seigniory,  were  called  pares  curice. 

11.  In  conformity  to  those  feudal  principles  which 
have  been  stated  in  the  preceding  sections,  we  find 
that  during  the  reign  of  William  J.  and  that  of  his 
sons,  and  even  down  to  the  end  of  the  time  of  King 
Henry  HI.,  every  person  who  held  his  lands  immedi- 
ately of  the  Crown,  as'  an  earldom  or  barony,  or  by 
the  service  of  one  or  more  knights,  was  a  member  of 
the  magnum  consilium^  or  parliament 

12.  Mr.  Selden  has  produced  such  proofs  of  this  Tit.  of  Hon. 
fact,  during  the  reigns  of  William  Rufus  and  Henry  I.,  V^q  '  ^'  ' 
as  might  be  expected  from  the  paucity  of  materials 
relating  to  that  period.     As  to  the  reign  of  King 

Henry  II.  he  says, — "  To  the  parliament  of  North- 
ampton also,  or  the  magnum  consilium^  as  Roger  of 
Hoveden  and  others  call  it,  held  in  October,  11th 
year  of  Henry  II.  or  1165,  all  that  were  tenants  in' 
chief  were  summoned.  Castro  Northamptonice^  (saith 
an  ancient  writer  of  the  life  of  Thomas  Becket,  arch- 
bishop of  Canterbury,  speaking  of  the  king)  soknne 
.  statuens  celebrare  consilium,' omnes  qui  de  rege  tenebant 
in  capiie,  mandari  fecit. 

13.  In  the  reign  of  King  John,  we  have  the  un- 
answerable  evidence  of  magna  charta  to  this  fact ; 
for  in  that  celebrated  statute,  there  is  an  express 
stipulation,  to  summon  to  the  commune  consilium  regniy 
uot  only  all  the  earls  and  barons,  but  also  all  the 
icing's  tenants  in  capite.  •  Omnes  iUos  qui  de  nobis  fe-  c^l4. 
««i^  in  capite. 

14.  The  persons  who  held  their  knds  immediately 
of  the  Conqueror,  are  all  enumerated  in  Domesday, 
^d  in  the  appendix  to  Doctor  Brady's  Introduction 
to  Ae  History  of  England :  they  do  not  exceed  seven 


ores^ 
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1  lost.  108<    }iU9(i7^9  Kveral  pf  w})Qai  held  !«  spc^e.    'P^eae 

posie^^d  %|(  th§  lands  in  th^  kingdppti,  excep^;  w^ 
belonged  to  tl^p  church,  and  to  the  crow^. 
Barones  Ma«  1^*  In  the  reign  pf  King  John  an  alteration  of  great 
tores  ct  ifljportanfg  took  place  in  the  rights  of  the  barons  and 
\^mU  in  captte ;  £qx  pn|y  the  principal  barpD%  or 
Inn'Qnes  mfitjon^^  weye  ^uminoned  to  attend  parliame^it, 
by  partlQilldl*  writsi  from  the  king ;  and  tlie  rest,  w}io 
943quired  the  appellation  of  barones  mmoreSf  were 
OnUed  by  one  general  svipimons,  from  the  sh^rifi  of 
their  respective  counties. 

Tkit  practice  was  recogpi^d  ^^d  legally  established 
by  the  nMgm  wrta  of  King  4otin,  c.  l*.,  by  wh^^ 
^  W9»  deQ^tred)  tibi»t  pfirlia|n(ent§  shpuld  in  future  be 
Ijwpagnod  va  ^t  ipanner. — ]^y  a4  ht^bendw^  e^ 

rnvmrn  f9cmm  wcj^egi^os!^  fpt^ogof,  a]b^ 

#  m^etsm  J^mmm  susmtoneH  t^  ggnopqU  ger  ^ 

fmiitei  nfif^*  9fnm  ifkfi  m  de  t^  t^tn^f 

id.c.5.f2i.     Jl6.  S^^  s\gf^^qii^  tbjijt  ^poq^equfRc^  of  ^ 

quarrels  between  King  John  apd  t^e  banana,  sevenl 
hfurmfia  hll0  m^^^  t?  th^  Oown»- eitJ^  by  at' 
tiyoder  QT  <^f(r^ris^;  wjai^lx^eife  par^y  g«»Bt«4  *» 
oibfn»  9nd  pai:%  ];et«i9!B4  as  T^>«wi4s  for  tboet?  ^ 

were  al«>  oo  clecay$4  w  their  ^tate?,  33  njOt  to  be 
'  abJ^  to  support  their  nu;^ :  aiKl  th^  aiocjieitt  baroi»> 
or  barones  mqjores,  who  retained  their  pos8ef«<W9t 
ibieseeing  that  ihm  ^gmty  imght  k9  <|iipwisM>  i^ 
^  Bcnr  iematfi.  m  «hM  or  go9»te<»  «f  ^  e«*flft^ 

eqiMl  to  tbew}  |irof[?u:e<i  »  Uk^in  9om^i^V^ 
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liments  preceding  the  Gi«at  Charter  by  which  tbcgr 
only  in  future  should  be  atiled  baxQPS ;  wd  the  iiit» 
tenants  in  chief  only,  or  knights :  but  bQ»uw  thfor 
aaeient  name  could  not  be  irholly  Ulkm  feovi  them, 
therefore  the  addition  of  mqfoart^  wm  givfOl  to  the 
ancient  ahd  more  powerfiil  biMTODs ;  and  that  «f 
mbwres  to  the  others. 

17*  F]x>m  Ihis  period  the  right  of  sitting  in  padi*-  tfsmiriiFqf 
meat  appears  to  have  been  confined  to  thpie  pepsona  3^|^^ 
ulio  iBitere  possaased  of  entire  banoniea*    Put  in  H^ 
rrngn  of  King  Henry  lU.  a  a|)U  graater  altenttBH 
topk  place  in  the  rights  of  the  barans :  fw  wheiMS 
every  jtenant  m  c^Ktr  was,  befoie  that  pariod,  ^90 
Jkao,  a  parliamentary  baron,  and  entitled  to  be  sun- 
nifined,  eijiier  by  tbe  king's  vrit,  or  Jbgr  the  sheriff; 
yat  abosit  that  tipie  aome  new  lav  is  8aj4  ^  have  b«kn 
made,  by  whio^  it  was  eati^bUahed,  that  no  peraMy 
though  possessed  of  a  bioxmy,  should  no^e  to  par- 
%Bi9it,  without  being  expsefsly  aunun^ned  by  the 
Wng^swrit 

18.  'CUa&ct  was  finft  xnafildoi)ad  by  Camden,  ^idK>  %fi^<m§b 
ci|es  aaa  ancient  writer,  wiijiioi$fc  nainhig  him,  aa  fc^  '^^^^ 
authority.  722^  ^nxm,  (Hen.  III.)  tx  satU  mili§m 
mipton  kqwr,  p»st  wfi^piM  pwiiffriaHona  itemanes 
tg^t^wMS  inttr  ipsum  regent  JSimotun  He  Mmf^br/69 
fit  olm  igroneSf  mtdos  et  ma^g^t  Hatuk^t  wdStffeit, 
V^  ouoea  iUi  con^tef  ei  bmcges  vegni  A^titB^  g^Um 
que  rea^  Sgnaia^  est  iremm  fwmmmJtkmis  dkigme^ 
rmrent  ad  parUa^nmtwm^  et  wm  oM;  nuijbrte  Ah 
mus  T€x  oMa^  vel  skafUAJbrevtOf  ins  ^kigere  vobasset. 

}$.  Sdden  appeam  to  ]u»re  givan  but  jittfe  qradtt  U.  c.5.  (21 
toihia(|ianntion;  and\aaya  he  never  coidj^  ^iaaover 
wlm jdn8:aadaDt  wnter,  xated  hy  Camdcsn*  was^  but 
^^baught^Oud^nrailon^ 
Mot  same  law  waamade  that  indoiped  the  utici*  €x- 
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elusion  of  all  tenants  in  chief  from  parliament,  beside 
the  ancient  and  greater  barons,  and  such  others  as 
the  king  shoiild  in  like  manner  summon. 

Names  of  20.  With  respect  to  the  different  orders,  and  names 

Digniues.       ^£  dignities,  the  most  ancient  are  those  of  baron  and 

earl.  Spelman  says,  the  word  baro  was  introduced 
here  by  the  Normans.-    It  was  originally  synonimous 

Baluie  Capit,  with  homo :  and  a  very  learned  French  antiquary  was 

V.  2;  692.       0f  opinion,  that  all  those  persons  to  whom  feuds  were  t 

granted  by  kings  and  sovereign  princes,  were  called  * 
bar  ones  et  homines  regis,  sive  qui  kominium  regi  debenL  fQ 

Id.  §  17.       'Selden  says,  that  in  the  extracts  out  of  the  Inqui-  i 

sitions  taken  in  the  time  of  King  John,  the  phrases  \ 
of  terientes  per  harovuam  et  servitia  nuUtariOy  and  ^ 
nUlites  et  barones  tenentes  in  capite  de  rege,  are  used 

Id.  §  20.        for  the  saime  persons.     In  another  place  he  observes, 

that  tenere  de  rege  in  capite,  habere  possessions  skut 
baroniantj  and  to  be  a  baron,  with  a  right  to  sit  with 
the  rest  of  the  barons,  in  councils,  or  couits  of  judge- 
ment, accotdiAg  to  the  laws  of  that  time,  were  sy- 

GloBs.  voce    nbnimous.     And  Spelman  says,  ^vo  Henrid  secundi 

qucpcis  tenura  in  capite,  habebatvr  pro  tenura  per 
baromam. 

2  Inst.  6.  21.  Lord  Coke  has  observed,  that  in  ancient  re- 

cords, the  barons  included  the  whole  nobility  rf 
England ;  because  regularly  aU  noblemen  were  barons^ 
'  though  they  had  a  higher  dignity:  and  the  ff^ 
council  of  the  nobility  were  all  comprehended  under 
the  name  of  the  council  de  baronage. 

22.  In  consequence  of  the  practice  of  subinfeuda- 
tion, the  great  lords  called  their  inmiediate  vassals 
barons ;  particularly  those  who  were  earls  palatine. 
Thus  the  earls  of  Chester  had  their  barons :  the  city 
of  London  and  the  cinque  ports  had  also  their  barons : 
the  pairliamentarybaroiJis' were  therefore  called  barc^^ 
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^gi^9  OT  barones  regni  ;  in  order .  to  distinguish  them 
from  those  inferior  barons. 

23.  The  next  name  of  dignity  is  comeSj  earl,  which 

uras  also  introduced  here  by  the  Normans.     An  idea  Seld.  Id,  §  7. 

■ 

formerly  prevailed,  that  the  appellation  comes'  arose 
from  the  circumstance  of  the  earPs  being  comes  et 
sochis^fisco  in  percipiendis ;  because  generally  the  earl 
had  a  third  part  of  the  profits  arising  from  the 
{rfeas  of  the  county :  but  Selden  dissents  from  this 
Qpinioii. 

24.  The  next  name  of  dignity,  in  point  of  antiquity, 
and  the  first  in  rank,  is  that  of  dua:^  duke ;  which 

r 

originally  signified  the  commander  of  an  army,  not 
only  among  .the  Romans,  but  also  during  the  middle 
ages.   • 

25.  The  first  creation  of  this  title,  as  distinct  from 

« 

that  of  earl ;  for  in  elder  times,  Selden  says,  they 
were  synonimous ;  was  in  the  eleventh  year  of  King 
£dw.  III.  when  that  monarch  created  his  eldest  son 
the  Black  Prince,  being  then  Earl  of  Chester,  into  the    • 
title  of  the  Duke  of  ComwaU. 

26.  As  dtu  and  duke  was  used  in  the  description  ^^Id-  U. 
of  earls,  many  ages  before  it  became  a  distinct  dignity 

of  itself;  so  also  that  of  marchiOj  or  marquis,  ^  was 
M>metimes  used  both  for  earls  and  barons;  but 
e^dally  for  those  who  were  lords  marchers,  or 
Sovemors  of  frontier  provinces ;  from  whence  the 
^wd  originated. 

27.  The  title  of  marquii^  as  distinct  from  other    . 
titles  of  honour,  was.  unknown  in  England  until  the 
l^ginning  of  the  reign  of  King  Richard  II.,  who 
(^ted  Robert  De  Vere,  then  Earl  of  Oxford,  Marquis 
ofDublin. 

28..  The  most  modem  title  is  that  of  viscount, 
^^dr  in  point  of  rank  is.  between  that  of  eaxl  and  of 


Tenurt. 
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IttMtl.  Itwtii  firft  intfoduced  into  Engfamd  by  Kin; 
Henry  VL,  who  created  Jdm  Li6rd  Btoomont^  Vis- 
tmiit  Bftftttmont,  by  leit^  patevt 
^  Hq*  With  rMpect  to  iM  various  moden  by  idiA 
d^itin  may  be  cfcotsd,  it  has  beto  tfiown  that  dl 
d^fiitierware  (>]igmdly  uihezed  td  the  posseMonof 
emaM  hakim  in  hmd}  and  l&ereibre  must  faatebten  I 
<*t^ttd  by  a  gmnttif  those  estates.  Thus  Ingdpbui  ^ 
Hkyk  df  WiKilffl  U  CofHtHMa  et  baromas  Ndrmanm  ] 
stds  distribuit.    These  were  clearly  dignities  by  tenure,  ^ 

of  ^ch  there  tat  mam  tmrtanoeB  to  be  found  in  our  ^ 

30.  Th»d%0i<7ofiw<mwasfohn^aniltoedto 
tite  j^sMAIOtt  of  thif  msbor  of  Kingrton  liAe,  in 
Berkshire,  as  appears  by  a .  patent  under  the  greit 
una,  tod  Witfi  thi  ani3kdttty  of  F^uliament,  ia  22 
Wki.  Yh,  iWplfVsAy  dcclaffli^  that  the  pbssesloit  df 
Wat  vkiixidt  hftd  btSWd,  b^  ftatcm  of  that  possesooi^ 
mots  tiftd  toHM  <tf  lisle )  and  b^  tiutt  nauie  teil 
|«I(A  Khct  «^  lA  PiGffi^«tti  ftom  tittle  h&rio^iif ; 

and  confirming  that  right  Td  SohA  TtSb6i,  tfife  peiMit 
ill^tt6  ffi«tt  i(KMti«s«id  it,  1ki»  hbiM  (^d  itsigds  fbr  eVtsr, 
fi(lt(%  lofA  Oif  the  Mid  ibimw ;  by  wMcb,  Lont  Ode 
i&ys,  M  USA  a  fe«  tiflipte,  qidfljfied  in  the  dfoityt 
1  last.  27  a.  di§terftffiS(KI(l  if  th»  iBelKitioft  of  die  nwnar.  Bf 
lHhomot  pAtaSi,  15  fidw.  iV.,  redting^  as  m  the 
{<^bll@f,  im  iMi  EdKitfrd  Oi%y  WW  seised  in  liglrt  of 
his  wife,  Elizabeth,  of  the  said  manor,  thxt  ^noce 
pmata  Hnk  HM  EdWaM  Gwy  the  dtfe  anddi|fa^ 
<»^  imh  'iMH,  Ob  tKAi  to  faUh  «ad  hii  faein,  by  tlie 

OT.  iri-ffife tkXLi  iff  mmimtity  1 1  &  «y  Heo.  VU 
there  are  some  proceedings  respecting  the  eui^^  *'* 
iCniSdH  ^  ^iHilcIl  it  i^  dStMincffy  admitted  by  the 
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earl  was  annexed  to  the  seidin  and  possession  of  tiie 
castle  and  honour  of  Arundel.    These  will  be  fully  §  50. 5i. 
stated  hereafter. 

92.  There  is  great  reason  to  believe,  that  f6rl!he  first 
two  centuried  after  the  conquest,  evelty  lord  ^a  minor 
who  held  bf  the  King  m  eapite  wad  deemed  k  baron,  ^^^^  ^* 
and- his  manor  a  barony.    When  the  ^it  Idhb  hid       '     '   . 
created  inferior  manors  t6  be  held  of  themselvcfs,  it  is 
probable  that  thode  only  who  poi^essed  what  Br&ct6ti 
calls  manerid  capit&Ua,  were  called  iarbftei  initjtfres^ 
and  retained  the  dignity  <£  barons ;  While  lliose  who 
had  6nly  a  numeriitm  nbn  cdpitdkj  wete  call6d  itorones 
minares.    And  the  CroWn  having  ceai^ed  to  irmAtfion 
them  to  Parliament  in  the  teigti  of  King  John,  or 
that  of  his  son,  they  lost  tJie  digiiity,  t(%ether  with 
the  ftp{>e]li(tioti  of  barons,  kttd  became  mere  lords  of 
ttM6r& 

iSS*  Every  barofiy  had  a  principal  mknsion  oi  c^e 
ti|)on  it,  which  Wd^  <ialied  the  capt^  bar(fhite ;  and 
Wte  so  appropriated  to  the  person  entitled  to  the 
barotiy,  that  a  widow  wtis  not  dowable  of  it  Aiid 
where  a  barony  descendecl  to  danglifers,  the  tnput  ^  hut.  16. 
baranke  Was  idlotted  to  the  eldest* 

84t.  it  has  beeh  stated,  that  every  lord  6f  a  manor  Dissert,  c.  s. 
bnA  a  jnrisdicti6tt  ovdr  hid  tetiatiu    III  the  grettter  ^  ^^- 
tnatiois,  this  ^m  in  ^riittinal  ti^  well  as  ih  civil  cases* 
And  Spelman  fiiought  that  a  (^rimiiiaEl  jiiriSdictioh  w^  Gloss,  voce 
the  eircumstance  which  constituted  a  bafotay ;  fyr  a  ^^^' 
eivil  jufisdkitlofa  was  iticident  to  every  manbr. 

38.  It  was  edifentiiil  to  a  bafohy  that  it  should  be  2  Inst.  7. 
hdd  of  the  Crowh  m  eapite.  And  it  is  ssM  in  !a  tfact, 
intituled,  <<  An  Inquiry  ihto  the  Manner  of  creating 
ffeers,"  supposed  t6  have  been  Written  ih  1^19,  By 
BIr.  Weal,  afterWirds  Lord  a^ncelRMf  6f  Ireland, 
thft  tfthdugh  ^eryhmitiy  wte  a  imj^  m  cwpHe, 
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yet  every  tenure  in  capite  was  not  a  barony.  That 
since  the  term  tenant  in  capite  was  equally  applicable 
to  all  services,  what  distinguished  a  baron  from  all 
other  tenants  in  capite,  must  have  been  the  reservation 
of  some  particular  services,  which  were  implied  in  the 

1  Inst.  222  o.  words  tenere  per  baroniam.  There  are  some  autho- 
6 —  73  a?  ^^^^^  io  our  books,  to  show  that  all  the  ancient 
Collins,  109.  baronies  were  held  by  grand-serjeanty  ;  and  that  the 
.     '  particular  and  honorary  service  due  for  a  barony,  wai 

attendance  in  Parliament,  when  summoned. 
Lib.  9.  C.4.        36.  In  Glanville's  time,  the  relief  of  a  knight's  fee 
u  ^  o^       was  100  5.,  but  that  of  a  baron  was  uncertain.    It  was 

2  IiiBU  7.       afterwa.rds  declared  by  the  magna  charta  of  King 

John,  c.  2.,  that  the  ancient  relief  of  a  baron,  efe  baro- 
nia  integra,  was  100  marks. 

Sy.  A  barony  was  sometimes  called  an  honour,  as 

appears  from  the  foUowing   passage    in   Spelman's 

Voce  Honor.  Glossary.-^ZTowor  ab  Anglo  Normannis  dictum  videtur 

uniusctyusqtie  mqjoris  baronisfeodale  patrimomumy  seu 
baronia.  Uti  manerium  plurimis  gaudet  (interdm 
Jeodis  sed  plerunquej  tenementis  consuetudinibus  ser- 
vitiiSf  <§r.  Ita  honor  phtrima  complectitur  maneriaf 
plurima  feoda  mititaria,  plurima  regalia^  <§r.  Dictum 
etiam  hie  oUm  est  bene/iciimi  seu  feodum  regaky  tentus- 
que  semper  a  rege  in  capite.  The  proprietors  (^  these 
baronial  estates,  or  land  baronies,  were  all  entitled 
to  sit  in  parliament  till  the  rdign  of  Henry  III.,  who 
made  a  law,  which  has  been  already  stated,  that  no 
person  should  attend  parliament  without  a  writ  of 
flunmions.  And  though  it  has  been  shown  that  this 
law  did  not  apply  to  the  great  barons,  yet  probably 
the  Crown  frequently  availed  itself  thereof,  by  omit- 
ting to  sum^non  some  of  the  lesser  barons,  or  those 
who  acquired  estates  held  per  baroniamj;  for  some 
passages  in  oujr  antient  records  evince,  that  afte;;.  the 
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reign  of  Hen.  III.  all  tenants  per  haromam  were  not 
peers  of  parliament. 

38.  Xt  is  stated  in  Mathew  Paris,  anno  IO7O,  that 
soon  after  the  Conquest,  the  lands  of  the  bishops  and 
great  abbots,  which  had  been  held  before  in  Jrank- 
abnoigne,  were  declared  to  be  baronies ;  by  which 
the  bishops  and  abbots  were  bound  to  attend  the 
curia  regis.     It  is,  however,  probable  that  they  did 
not  willingly  acquiesce  in  this  alteration }  for  when 
the  immunities  of  the  church  were  so  much  restrained 
at  Clarendon,  it  was  expressly  enacted,  that  all  eccle-  Seld.  IL 
siastics  who  held  their  lands  of  the  King,  should  there- 
after  hold  per  haronicmij  and  attend  the  curia  regis. 
Arckiepiscopi,  episcopi,  et  universe  perswue  qui  de  rege  Spclm. 
tenent  m  captie,  habeant  possesstones  suas  de  rege  stent  \  jnst.  706. 
baramam :  et  inde  respandeant  justiciariis  et  mtnistris  ^',^^^^^5 
regis:  et  sequaniur  et  facicmt  omnes   consuetudines 
regias :  et  sicut  aeteri  barones,  debeant  interessejudidis 
cvBTus  regis  cum  baronibus :  quousqve  pervenitOur  ad 
diminutionem  membrorumj  vet  ad  mortem. 

39,  Lord  Coke  observes,  that   unless  an   eccle- ^^"?^  Yd 
fiiastical  person  held  per  baroniamy  the  King  had  no 

right  Xo  summon  him  to  parliament ;  consequently 
^e  was  not  bound  to  obey  such  summons:  because 
qmad  seculariay  he  is  mortuus  in  lege,  therefore  not 
capable  to  have  voice  in  parliament,  unless  he  held 
fer  baroniam.  And  though  such  a  prelate  regular 
bul  been  often  called  by  writ,  and  had,  de  facto,  had 
voice  and  place  in  parliament,  yet  if  in  rei  veritate  he 
held  not  per  barotuam,  he  ought  to  be  discharged  of  . 
that  service,  and  to  sit  in  parliament  no  more. 

40.  The  abbot  of  St.  James,  near  Northamp;ton,  SeULId. 
^«  summoned  to  parliament  by  King  Edw.  IX.,  but  \  ^^^^  44^  . 
^ipoQ  showing  that  he  did  not  hold  of  the  Crown  per. 
iarormm,  he  was  excused.    In  the  next  xeign,  the 
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abbot  of  LeicestCT  obtained  letters  patent,  recitiiig 
that  he  did  not  hold  any  lands  per  barommi^  per  quod 
ad  parliamenta  seu  condBa  nostra  venire  teneatur^  and 
declaring  that  he  and  lus  successors  should  be  for 
ever  exonerated  from  ooming  to  parliament.  From 
which  it  may  be  inferred,  that  the  particular  service 
due  for  a  tenure  pet  berom(mi,  was  attendanice  on 
parliament,  when  summoned. 

41.  llie  dignity  of  earl  was  er^;inaJly  annexed  to 
the  possession,  either  of  an  ^ntir^  ooufltty»  with  jura 
regalia ;  in  which  caae  the  county  became  palatiney 
and  the  earl  thereof  had  royal  jurisdiction,  both  civil 

4  Inst.  204.    and  criminal,  and  royal  seigniory ;  as  in  the  caae  of 

the  ewldom  of  Chester :  or  where  the  King  created  a 
person  earl  of  a  county  with  the  thkdpait  of  the  profits 
of  the  pleas  of  such  county  courts  er  where  the  I^ipg 
gianted  a  considerable  tract  of  land  to  a  personi  to 
holdi'er  sercitkim  unius  cwnitatus  t  in  all  which  cases 
the  earldom  was  held  by  tenure, 

42.  An  earldom^  like  a  barony,  was  a  feudal  lont 
ship,  consisting  of  demesnes  and  services,  held  of  the 

Seld.  Id.  f  10.  Ccown  in  capite^  with  a  civil  and  criminal  jurisdictioii} 

and  it  is  declared  by  magna  chariaj  c )}»  tiiat  the  afi^ 
dent  relief  <£  an  earl,  de  comtaiM  iniegro,  was  a 
hundred  pounds. 

43.  The  possessions  of  an  earl  were  £r6(|iaentfy 
called  honours^  as  well  as  those  of  barons.  When  they 
came  into  the  hands  of  the  King  by  forfeitare  or 
escheat,  they  were  distinguished  from  the  anciMt 

Mad.  Exch.  posaisssions  of  the  Crown,  by  the  name  of  bxnumti 
^  ^^*  ^  ^'  comitum.  So  where  a  new  earl  was  created  of  suck  a 
2  Inst.  8.  fbifeited  or  escbeai^d  eaaidom,  the  pdBseasiQos  were 
field.  Id.  §1Q.  usfially  granted  to  him  by  the  name  of  honorcemUaim 

a&d  in  the  charters  of  creatkm  <xf  eaarlsy  a  cfatuse  wu 
frequently  inserted,  enabling  tfaem  to  hold  aU,  er  a 
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^Mt  of  their  rstotes,  and  also  their  future  acquisi* 
tions,  «u6  comitali  homitre  ;  by  vhich  those  lands  be- 
eaose  parcel  of  their  earldoms. 

44*  The  dignity  of  duke  was  also  originally  annexed  ' 
to  tba  possession  of  bmds^  for  when  King  Edward  h 
crmted  the  Black  Prince  Duke  of  C!ornwall,  he  gave 
him  a  charter,  by  which  he  granted  to  him  the  name  Seld.Id.}29. 
and  honour  of  Duke  of  Cornwall,  the  office  of  sheriff 
of  CorawaU,  together  with  several  manors  and  fran^ 
chises  in  Qmiwpliy  and  in  other  places,  which  are 
erocted  into  a  duchy. 

45.  Dignities  by  teni^re  are  saved  by  the  stat 
12  Ch.  II.  c.  24.  §  11.  whereby  it  is  declared,  that 
nothing  in  that  act  <'  shall  infringe  or  hurt  any  title 
of  honour,  feudal  or  odier,  by  which  any  person  had 

« 

«r  might  have  a  right  to  sit  in  the  Lords  House  of 
Parliament,  as  to  his  or  their  title  of  honour,  or  sit'- 
ting  in  parliament,  and  the  privileges  belonging  to 
tkem  as  peers.'' 

46.  Dignities  appear  in  some  cases  to  have  been  Cases  where 
so  inaeparaUy  annexed  to  certam  estates,  that  they  jJ^^^m 
hasre  desceaded  to  an  heir  male,  when  entitled  to  those  wiih  Lands. 
estates  under  an  entail,   in  preference  t6  all  hdr 
general. 

47.  Upon  the  death  of  Thomas  Lord  Berkeley  in  Dugd.Bar. 
5  Hen.  V.  it  was  found  by  inquisition,  that  the  castie  ^'  ^'  ^^^' 
aad  maoor  of  Berkeley  were  entailed  by  the  grand- 

&tber  of  tke  deceased,  by  a  fine  levied  in  9S  Edw.  III., 
aa  himself  aad  the  heirs  male  of  his  body ;  and  as 
the  deceased  left  only  a  daughter,  they  descended  on 
James  de  Berkdey,  as  cousin  and  next  heir  male  to 
tke  deceased.  Dugdale  obs^ves,  that  this  James,  by 
itttae  of  the  aaid  entail,  enjoyed  the  castle  and  barony 
^Iferkeley^  and  was  summoned  to  parliament  in 
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9  Hen.  V,.  and  to  all  the  parliaments  that  were  freld 
in  the  time  of  King  Henry  VI. 

48.  William  Lord  Berkeley  having  no  children^  by 
an  indenture  in  3  Hen.  VIL  covenanted  to  assure  the 

Id.  363.        castle  and  manor  of  Berkeley,  for  want  of  issue  of 

his  own  body,  uiito  King  Henry  VII.  and  the  heirs 

X  male  of  his  body,  and  for  default  of  such  issue^  to 

his  own  right  heirs;  and  settled  the  same  accordin^y. 
In  consideration  of  this,  he  obtained  tlie  office  dfearl 
marshal,  and  the  dignity  oi  a  marquis,  to  himself  and 
the  heirs  male  of  his  body.     This  William  Lord  and 
Marquis  of  Berkeley  dying  without  issue,  and  the 
castle  and  manor  of  Berkeley  having  thereby  vested 
in  the  Crown,  Maurice  de  Berkeley,  the  brother  and 
heir  of  William,  never  had  or  enjoyed  the  barony  of 
'Berkeley;  but  having  recovered  several- other  estates 
belonging  to  the  family,  he  died  in  SS  Hen.  VU. 
leaving  issue  Maurice  his  eldest  son,  who  was  sum- 
moned to  parliament  in  14  Hen.  VIIL  But  he  had. 
not  the  place  of  his  -ancestors,  in  regard  that  the 
castle  of  Berkeley,    and  those  lordships  belonging 
thereto,  which  originally  were  the  body  of  that-  an- 
cient-barony, then  remained  in  the  Crown  by  virtue 
of  the  entail :  he  therefore  sat  in  parliament,  merely 
as  a  new  baron,  in  the  lowest  place,  of  which,  says 
Dugdakj  he  had  no  joy,  considering  the  eminency  of 
his  ancestors,  and  the  precedence  which  they  ever 
had ;  though  in  point  of  prudence  he  was  necessi-* 
tated  to  submit,  being  thereunto  persuaded  by  his 
counsel.  Upon  the  death,  however,  of  King  Edw.VI. 
who  was  the  last  heir  male  of  King  Henry  VIL,  the 
reversion  of  Berkeley  castle,  and  the  odier  estates^ 
given  to  that  King,  fell  into  the  possession  of  Henry 
de  Berkeley,  as  right  heir  of  William  Lord  and  Mar- 
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^uis  of  Berkeley ;  in  confiequence  of  which  he  was  Journ. 
siimmoned  to  parliament  in  4  Fhil.  and  Mary,  and  ^*  ' 
was  seated  ifi  the  place  of  the  ancient  Barons  of 
Berkeley. 

49.  Thomas  de  Beauchamp  Earl  o£  Warwick,  by  Sald.ld.  jil. 
a  fine  levied  in  18  Edw.  III.,  settled  the  castle  and  ^l^i^^ii^. 
manor  of  Warwick,  with  divers  others  possessions,. 

on  himself  for  life,  remainder  to  Guy  his  eldest  son, 
and  the  heirs  male  of  his  body;  remainder  to  Thomas 
his  second  son,  and  the  heirs  male  of  his  body.  Guy 
died  without  issue  male,  leaving  two  daughters:  after- 
wards Thomas  the  settlor  died ;  upon  which  Thomas 
his  second  son  entered  into  the  castle  and  manor  of 
Warwick,  and  was  Earl  of  Warwick,  by  reason  of 
the  aforesaid  entail. 

50.  It  appears  from  the  Rolls  of  Parliament,  1 J  and  Rot.  Pari. 
12  Hen.  VI.,  tiiat  John  Lord  Maltravers  claimed  to  J^^J^^r. 
have  place  in  parliament  as  Earl  of  Arundel ;  consi-  ▼•  i  •  322. 
dering  that  his  ancestors  Earls  of  Arundel,  as  lords  of 

the  castle,  honour,  and  lordship  of  Arundel,  had  their 
place  in  parliament,  time  out  of  mind^  by  reason  of 
the  said  castle,  honour,  and  lordship^  to  which  the 
said  name  and  title_of  an  earl  had  been  annexed  ^  and 
showed  that  he  was  then  seised  of  the  said  castle, 
honour,  and  lordship.    The  Duke  of  Norfolk,  who 
was  then  a  minor,  presented  a  petition,  showing  that 
the  said  castle  and  dignity  belonged  to  him  by  inhe- 
ritance.    The  counsel  of  Lord  Maltravers  exhibited 
his  title  to  the  castle  of  Arundel,  under  a  special 
isntail.  And  after  mature  deliberation  it  was  resolved, 
that  Lord  Maltravers  was  entitled  to  sit  in  parliament 
as  Earl  of  Arundel,  and  in  the  ancient  place  of  those 
earls. 

5 1.  It  also  appears  from  the  Rolls  of  Parliament*  Rot. Pari. 
37  Hen.  VI.,  that  in  consequence  of  a  dispute  be-  '   * 
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Dugd.  Blur,    tween  the  Earls  of  Arundel  and  Devon^  f^spectinj^ 
^'  '  their  precedence,  the  Judges  "declared  that  the  Eail 

of  Arundel  was  seised  of  the  castle,  honour^  and  lord- 
ship of  Arundel,  whereto  the  name,  estate,  and 
dignity  of  Earl  of  Arundel  was,  and  time  oul;  of  mind 
had  been  united  and  annexed ;  and  by  that  reasoii 
be  bore  and  had  that  name,  and  not  by  way  of  crea- 
tion. Whereupon  it  was  determined  that  the  said 
Earl  of  Arundel  should  retain  his  pre-eminence,  by 
reason  of  the  said  castle,  honour,  and  lonfahip  of 
Arundel,  as  worshipfully  as  any  of  his  ancestors  Eaiia 
of  Arundel,  above  the  said  Earl  of  Devon  and  his 
heirs. 
Vincent  on        52^  The  castle  and  honour  of  Arundel  descended 

to  Henry  Fitzallan,  who  settled  the  same  on  faia 
grandson,  Philip  Howard,  the  eldest  soil  of  Thomas 
Duke  of  Norfolk,  who  was  attainted  of  high  treison 
and  beheaded  in  157^-  This  Philip  Howard,  by  reason 
of  the  possession  of  the  castle  and  honour  of  Arundel) 
was  summoned  to  parliament  as  Earl  of  Anmdel  in 
23  Eliz.,  and  appears  by  the  Journals  to  have  sat  in 
the  place  of  the  ancient  Earls  of  Arundel. 
Barony  of  53.  Sir  Thomas  Fane  having  married  Mary  the 

Abergavenny,  only  daughter  and  heir  of  Henry  Lord  Abeigavenny^ 

claimed  that  barony  in  1^04,  and  showed  that  King 
Richard  IL  caused  a  writ  of  summons  to  be  directed 
to  Sir  William  Beauchamp,  to  attend  his  parliament 
at  York,  where  he  appeared  and  sat  as  a  baron.  That 
the  said  dignity  descended  to  Edward  Nevill  the  fa* 
ther  of  the  said  Mary ;  who  therefore,  as  his  beir 
general,  became  entitled  to  the  dignity. 

Edward  Nevill,  who  was  the  nephew  and  heirmate 
of  the  last  Lord  Abergavenny,  claimed  the  dignity 
under  the  wiU  of  Geoige  Lord  Bergavenny^  made  in 
S7  Hen.  VHL;  by  which  he  entailed  the  barony  of 
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Abergavenny,  ^th  all  other  faia  castles^  lordahips, 
honours*  &c.  on  himself  and  the  heirs  male  of  his 
bodj,  femamder  to  Sir  Edward  Nevill  and  the  heirs 
male  cf  his  body  ;  and  deduced  hia  pedigreeat  heir 
male  of  the  body  of  Sir  Edward  NeviU,  to  whom  the 
estates  so  entailed  had  descended^  by  the  fiulure  of 
heiis  male  of  Geoige.^ 

The  case  was refiBrred  to,  and  arguedin  the  House 
of  Peers  for  seven  days.    Serjeant  Doddridge,  wha 
was  counsel  for  Sir  Edward  Nevill,  stated  the  question 
to  be,  whether  the  barony  of  Abergavenny,  with  the 
tHie  and  di^^ty^  was  descended  unto  the  lady,  being 
the  daughter  and  heir  of  the  last  baron  of  Aberga^ 
venny ;  or  unto  the  special  heir  male,  to  whom  the 
eastle  of  Abergavenny,  being  anciently  the  head  <^ 
the  barony,  was  descended.  Wherein  two  things  were 
to  be  considered--^First,  whether  within  the  realm, 
of  England  there  were  any  baronies  by  tenure ;  and 
whether  baronia  sit  dignite»  camexafsfido ;  viz.  Whe- 
ther the  heir  male,,  having  the  castte  holden  per  baro^ 
niamy  should  have  the  title  ^  or  the  heir  general,  wfao^ 
had  not  the  castle  ? 

Secondly,  whether  by  former  precedents  it  might 
be  shown  that  this  barony  had  been  guided  by  the 
kwM  descent  of  the  castle  of  Abergavenny;  or  whe-^ 
thtf  the  same  had  gone  to  the  heirs  general,  sundered 
ftom  the  castle* 

Those  who  denied  the  existence  of  baronies  by 
tenure  objected — ^First,  that  if  there  were  any,  then 
the  grantee  of  them  must  hold  by  the  same  tenure  as 
thefisoffor,  but  tiiat  was  p^  haromam;  and  therefore 
if  sueh  grant  were  made  to  persons  ignoble,  they 
then  would  be  noble,  which  was  absurd. 
SeeondBy,  it  W9s  evident  that  many  manors  which 

M  4 


168  TWe  XXVI.    Dignities.    Ch.  L  §  33. 

in  the  possession  of  mean  persons,  who  never  claimed 
the  title  of  baron. 

Thirdly,  that  there  were  some  ancieni;  barons, 
who  had  sold  their  castles,  and  yet  retained  their 
dignities. 

To  these  objections  the  Serjeant  answered^  first, 
that  if  a  baron  by  tenure  aliened  without  licence,  he 
forfeited  his  estate,  which  was  seised  by  the  King ; 
and  so  the  dignity  was  extinguished.  If  he  aliened 
with  licence,  such  alienation  was  made,  either  for  the 
.  continuance  of  the  dignity  in  his  blood,  by  entailing 
it  to  some  branch  of  his  family,  or  to  a  stranger.  In 
Vide  Collins,  ^^^  gj^^  ^^^^  jj^  mentioned  several  instances  where 

llo. 

the  dignity  was  allowed  to  pass,  and  be  enjoyed  by 
uite.  the.  alienee,  particularly  those  of  the  earldoms  of  War* 

wick  and  Arundel,  and  the  barony  of  Berkeley.     In 

the  second  case  he  mentioned  several  instances  where 

the  alienee  had  borne  the  name  and  had  the  dignity 

mfra,  c.  2.      ^£  ^  baron,  in  respect  of  such  barony  so  aliened :  and 

where  such  alienee  had  no  dignity  before,  he  had,  in 
respect  .of  that,  been  summoned  to  parliament,  and 
enjoyed  the  dignity. 

To  the  second  objection  he  answered.  It  was  true 
that  ancient  baronies  were  then  in  the  hands  of  men 
ignoble ;  but  the  reasons  were  twofold:  1.  Because 
they  had  been  aliened  by  licence  to  them.  3.  Because 
such  manors  had  come  to  the  Crown  by  way  of  re- 
version, escheat,  or  forfeiture,  and  were  granted  again, 
reserving  other  services. 

As  to  the  third  objection,  that  ancient  barons  had 
aliened  their  castles,  and  still  retained  their  dignities, 
he  answered,  that  such  baronies  were  created  by 
writ,  in  which  the  persons  summoned  were  named 
by  the  principal  places  of  their  abode ;  therefore, 
though  they  had  aliened  their  castles  or  manors^ 
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from  which  they  were  named,  yet  they  retained  their 
dignities. 

The  Serjeant  then  proceeded  to  show  that  the  castle 
and  manor  of  Abergavenny  were  originally  granted 
to  be  holden  per  baromam^  sive,  grand  serjeanty: 
that  the  barony  was  a  very  large  seigniory,  and  had 
petty  barons  holding  thereof;  and  that  the  title  and 
dignity  had  dejacto  gone  with  the  castle. 

It  is  said  in  the  Journals,^ — <<  That  the  question  Vol.  2. 345. 
seemed  nevertheless  not  so  perfectly  and  exactly 
resolved,  as  m^ht  give  clear  and  undoubted  satisfac- 
tion to  all  the  consciences  or  judgements  of  all  the 
Lords,  for  the  precise  point   of  right ;  and  yet  so 
much  was  shown  and  alleged  on  each  part,  as  in  the 
opinion  of  the  House  (if  it  might  stand  with  the 
King's  good  pleasure  and  grace)  made  them  both 
capable  and  worthy  of  honour.     It  was  therefore 
moved,  and  so  agreed,  that  information  should  be 
given  unto  the  King's  Majesty  of  all  the  proceedings 
of  the  said  Court  in  this  matter ;  and  that  humble 
suit  should  be  made  to  His  Majesty  froip  the  Lords 
for  the  ennobling  of  both  parties,  by  way  of  resti- 
tution ;  the  one  to  the  said  barony  of  Bergavenny, 
and  the  ancient  place  belonging  to  the  same ;  and  the 
other  to  the  barony  of  Le  Despencer." 

King  James  agreed  to  tiie  proposal  of  the  House» 
but  nevertheless  required  the  Lords  to  proceed  to 
determine  upon  which  of  the  said  candidates  the  dig- ' 
nity  of  the  barony  of  Bergavenny  should  in  their 
]u<^ement  be  settled.  The  question  was  proposed 
by  the  Lord  Chancellor,  whether  the  heir  male  should 
have  the  dignity  of  Bergavenny ;  and  it  was  resolved, 
by  the  greater  number  of  voices,  for  the  heir  male ; 
tbat  Nevill  should  be  restored  to  the  barony  of  Ber- 
gavenny, and  settled  therein.  A  writ  of  summons  was 
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in  ccHisequence  issued  to  Edward  NeviU,  and  lie  tool 
his  seat  in  the  House  as  Baron  Bergavenny. 
Barony  of  54.  The  last  case  in  which  a  barony  by  tenure  was 

Rocs.  end^voured  to  be  established,  was  that  of  Roos  or 

Ros»  of  Hamesiake,  Trusbutt,  and  Belvoir.  A  claim 
had  been  made  by  Lady  Heiary  Fitzgerald,  in  1805, 
to  a  coheirship  in  the  barony  of  Roos^  as  a  batonj 
originally  created  by  a  writ  of  summons  in  49  Hen.IIL, 
directed  Roberto  de  Ros ;  from  whom  it  descended, 
through  a  female  heir,  to  the  family  of  Manners, 
afterwards  created  Earls  and  Dukes  of  Rutland* 
Lady  Henry  Fitzgerald  claimed  to  be  one  of  the  co- 
heirs of  Lady  Frances  Manners,  who  was  one  of  the 
two  daughters  and  coheirs  of  John  the  fourth  Earl  <^ 
Rutland.  The  claim  was  opposed  by  the  Duke  of 
Rutland  ;  who  stated  that  Robert  de  Ros  was  seised 
of  the  manors  of  Hameslake,  Trusbutt,  and  Belvoir, 
each  of  which  was  held  of  the  Crown  in  capite  per 
baromam^  and  also  of  the  manor  of  Ros  or  Roos^ 
in  Holdemesse,  (which  was  not  a  barony  at  the  time- 
when  the  writ  of  summons  was  issued  to  him,)  and 
therefore  the  writ  did  not  operate  as  a  creation  of  a 
new  barony,  but  as  a  recognition  of  an  ancient  baroOt 
in  right  of  those  baronies  which  he  then  held :  and 
as  the  honour  and  castle  of  Bdvoir,  which  was  one  of 
those  baronies,  continued  from  that  time  in  the  duke's 
fiunily,  and  was  then  in  his  possession,  by  descent, 
the  barony  of  Roos  was  annexed  to  that  hcmour  and 
qurtle. 

The  Attorney  General  (ISr  A-  Kggot)  observed, 
that  the  Duke  of  Rutland's  counsel  had  stated  an 
argument  to  this  eifect :  tiiat  the  writ  which  was  ad- 
dreised  in  49  Hen.  III.  to  Robert  de  Ros,  created 
a  barony  by  tenure ;  if  at  the  time  when  tbe  writ 
iasned,  it  coidd  be  shown  that  Robert  de  Rosbadany. 
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hKtonj  in  him.  That  this  aigunMit  would  make 
evay  writ  create  a  barotiy  by  tenure,  if  it  could  be 
ibown  that  at  the  time  when  the  writ  isiuedt  the 
penon  to  whom  it  waa  addressed  had  any  baiooy  m 
him ;  without  a  Teference  to  any  word  in  tibe  writ 
vhicfa  connected  the  person  with  the  tenure*  That 
the  Committee  of  Privileges  was  to  take  the  writ,  in 
iihich  there  was  no  reference  to  any  casde  or  barony, 
and  to  inquire,  dehors  the  writ,  whether  the  person 
hsd  any  barony ;  and  if  he  had,  then  to  torn  that, 
contrary  to  the  universal  construction  that  had  pre^ 
vailed,  into  a  territorial  dignity. 
Hie  claim  was  rejected. 

55.  It  appears  to  have  been  always  the  practice.  Dignities  bj 
whenever  our  monarcfas  were  desirous  of  convening 
t  imgnum  or  commune  concilium,  to  call  for  the  attend* 
ance  of  their  nobility  by  writs  of  summons^  addressed 
to  each  of  them.    In  consequence  of  an  article  in 
^ugna  chartOj  particular  writs  were  only  sait  to  the  &Bt^  f  )S« 
iarones  majotes.    But  after  the  law  menttoned  l^ 
Csaiden,  dmt  none  but  the  great  barons^  and  such 
others  as  were  summoned  by  the  King's  writ,  shoid^ 
come  to  parliament,  the  Crown  assumed  the  prevo^ 
gative  of  sending  writs  of  summons  to  persons  who 
^^^  not  possessed  of  baronies,  by  virtue  of  which 
they  were  seated  among  the  peers,  and  acquired  the 
%i}ty  ^  barolM. 

S&.  This  mode  of  opting  dignities  is  supposed  to  P|^^^"' 
J*ve  been  first  adopted  by  King  Henry  IIL.J  for,  in  coUmi,  118. 
^Mseqaence  oi  the  barons'  wars»  a  great  number  of 
die  iocient  nobility  were  destroyed ;  tiieiefoie,  when 
^j^liament  was  summoned  after  the  deatihof  MoM- 
f<fft,  writs  of  summons  were  sent  to  several  persons 
^  possessed  of  land  baronies^  who  thereby  became 
Was.' 
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Id.  §  22. 


ante. 


The  Person 
suounoned 
must  sit. 


LordAbeiga- 
Tenn/s  Case, 
12  Rep.  70. 
1  lost.  16  b. 
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5/.  Selden  observes,  that  in  consequence  of  this 
practice,  barons  became  divided  into  two  sorts :  barons 
by  writ  and  tenure,  and  barons  by  writ  only.  Barou 
by  writ  and  tenure  were  such  as,  having  the  possession 
of  ancient  baronies,  were  called  by  several  writs  to 
parliament,  according  to  that  clause  in  magna  charts 
which  relates  to  the  barones  nuyores.  Barons  by  wiit 
only,  were  such  as  were  called  by  the  like  writ  of 
summons,  though  they  had  not  land  baronies:  or 
where  barons  by  tenure  had  aliened  their  possessioDS, 
retaining  their  ancient  place  and  dignity,,  they  becaiDe 
by  such  alienation  barons  by  writ  only. 

A  dignity  by  writ  is  therefore  where  the  Crown 
issues  a  writ  of  summons  to  a  person  who  is  not  a 
peer,  or  tenant  per  haroniamj  requiring  him  to  cofflc 
and  attend  parliament,  there  to  consult  with  the  peers 
of  the  realm  on  certain  public  matters. 

58.  A  writ  of  summons  has  not  the  effect  of  con- 
ferring a  dignity  on  the  person  summoned,  till  be  has 
actually  taken  his  seat  in  parliament.  So  that  whw 
a  person  was  summoned  to  parliament  by  writ,  and 
died  before  the  parliament  met ;  it  was  resolved  that 
he  was  not  a  peer. 

.  59.  A  question  arose  in  the  parliament  hoMen  va 
8  James  I.,  whether  Edward  Nevill,  who  was  called 
by  writ  to  parliament  in  2  &  3  Maiy ,  and  died  brfore 
the  parliament  met,  was  a  baron  or  not.  And  it  waft 
resolved  by  the  Lord  Chancellor,  the  two  Chief  Jus- 
tices, the  Chief  Baron,  and  divers  other  Justices  there 
present,—"  That  the  direction  and  delivery  of  the 
writ  did  not  make  him  a  baron  or  noble,  until  he 
came  to  parliament,  and  there  sat  according  to  the 
commandment  of  the  writ ;  for  until  that,  the  wnt 
did  not  take  its  effect.  And  in  89  Hen.  VI.  he  is 
called  a  peer  of  parliament,  which  he  cannot  be  until 
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ht  %^  in  parliament ;  and  he  cannot  be  of  the  par- 
liament until  the  parliament  begin:  and  forasmuch 
as  he  hath  been  made  a  peer  of  parliament  by  ¥rrit, 
(by  which  implicitly  he  is  a  baron)  the  writ  hath  not 
its  operation  and  effect  until  he  sit  in  parliament, 
there  to  consult  with  the  King,  and  the  other  nobles 
of  the  realm ;  which  command,  by  his  supersedeaSy  may 
be  countermanded ;  or  the  said  Edward  Nevill  might 
have  excised  himself  to  the  King ;  or  he  might  have 
waived  it,  and  submitted  to  his  fine :  as  one  who  is 
distrained  to  be  a  knight,  or  one  learned  in  the  law 
IS  called  to  be  a  serjeant ;  the  writ  cannot  make  him 
a  knight  or  a  seijeant.     And  when  one  is  called  by 
writ  to  parliament,  the  order  is,  tiiat  he  be  appafelled 
in  his  parliament  robes ;  and  his  writ  is  openly  read 
in  the  Upper  House,  and  he  is  brought  into  his  place 
by  two  lords  of  parliament,  and  then  he  is  adjudged, 
in  law,  inter  pares  regni  *." 

60»  The  proof  of  a  sitting  in  parliament,  by  virtue  i  inst.  16  h. 
of  a  writ  of  summons,  must  be  by  the  records  of  par- 
liament :  for  Lord  Coke  says,  if  issue  be  joined  in 
any  action,  whether  a  person  be  a  baron,  &c.  or  not, 
it  shall  not  be  tried  by  a  jury,  but  by  the  records  of 
parliament. 

61.  The  ancient  records  or  rolls  of  parliament 
seldom  contain  proof  of  the  sitting  in  parliament  of 
any  lord.  No  lists  of  the  peers  who  attended  are  to 
be  foiind  in  them,  nor  are  the  names  of  any  of  the 
peers  who  were  present  mentioned,  except  where 
they  are  appointed  triers  of  petitions,  or  appear  to 
have  acted  in  some  particular  situation. 


'  *  There  is  aa  instance  of  a  person's  taking  his  seat  by  proxy. 
Fide  Camden's  Ann.  anno  1597» 


Qurj 
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&t*  The  printed  Jounials  of  the  Lords  contain  lists 
of  all  the  pears  who  attended ;  and  though  mri^  in 
rtrictness^  record^  they  have  been  admitted  by  the 
Houi9e»  in  all  modem  caaes,  as  sufficient  evidence  of 
asittimg* 
Areheredi-        63,  Although  writs  of  stimmone  to  parlianeit, 

whether  addresaed  to  persons  never  aummoned  befine, 
or  to  ancient  barons*  for  in  both  cases  the  writs  have 
m  general  been  exactly  wnikr,  do  not  contam  aajr 
words  of  linutarion*  except  in  one  instance,  which  will 
.  be  mentioped  hereafter ;  yet  it  appears  tahave  bssD 
long  settled,  that  where  a  person  has  been  sununoned 
to  parKament  by  the  usual  writ»  and  takes  his  scat 
in  the  House  of  Lords  by  virtue  of  such  wnt,  be 
acquires  the  dignity  of  a  baron,  not  only  for  himsei^ 
but  also  for  all  his  lineal  descendants,  both  male  and 
female. 
1  Inau  9h.         64*  Lord  Coke  vms  clearly  of  this  (pinion,  having 

laid  it  down  as  fiiUy  settled  in  his  time,  thaJt  where  a 
person  was  sununoned  to  parliamesit  by  wril^  sq4 
took  his  seat  under  such  writ,  bis  blood  wa9  ennobled 
to  him  and  his  heirs  lineal. 

6£«  This  doctrine  has,  however,  b^^n  controverted 
by  Mr.  Prynne,  in  his  Plea  for  the  Lords,  and  in  htf 
Blister .  of  Farliamentaiy  Writs  \  by  Mn  Elsyf^f 
in  his  Manner  of  holdup  Parliaments »  aad  by 
Mr,  West^  in  his  Inquiry  into  the  Manner  of  cr^ 
ing  Peers.  The  substance  of  their  argumwti  a^y 
be  thus  reduced. 

66.  Ist,  They  observe,  tfa^t  in  the  wrii»  <^  ^Hf*" 
mons  to  parliament^  neither  the  words  bsrop^  bPM9« 
nor  heirs,  are  to  be  found.  And'as  the  King  cannot^ 
by  his  letters  patent,  create  any  man  a  baron  or  peer, 
in  fee  or  in  USH^  without  eipreaa  woids  of  fsM^^ 
and  limitation  in  the  patent,  for  that  purpo0^  \  ^^ 


166. 


infra^ 
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as  in  all  the  patents  that  passedfrom  the  90  Hen.  VIII., 

there  was  not  only  a  special  clause  inserted  (br  creat* 

ing  the  patente.e's  barons,  but  also  for  enabling  them 

and  their  heirs,  or  the  heirs  of  their  bodies,  to  hold 

and  possess  a  seat  and  jdace  in  parliament ;  it  seemed 

iqually  necesnury,  liiat  special  words  of  limitation 

^ttld  be  iiuierted  in  ¥rrits  of  summons,  to  persons 

who  were  not  at  the  time  peers  of  parliament :  such 

as  was  practised  in  the  case  of  Henry  Bomflete,  who 

being  summoned  to  parliament  in  ^  Hen.  VI«,  this 

dause  was  inserted  in  his  writ, — Volttmus  cmm  vos  et  1 1""^  ^  *• 

lieeredes  vestros  masetUos  de  corpore  vestro  kgiiimi 

esteuntes  Barones  de  Vescy  ejnstere. 

Grf.  2d,  It  was  a  known  rule  of  law,  that  the  King's 
grants  could  not  enure  to  two  intenM,  especially  when 
one  of  litem  was  clearly  expressed,  and  the  other 
not  Now  t£  a  writ  of  summons  did  create  any  person 
a  haron  or  peer,  it  iterated  by  way  of  grant ;  which 
mmt  be  by  the  implication  of  an  intent,  not  only  not 
expressed,  but  perfectly  foreign  to  that  which  was, 
and  therefore  at  least  in  every  thing  but  a  writ  of 
summons,  could  be,  in  law  only  intended :  for  the 
intention  af  the  King,  clearly  expressed  in  the  writ, 
was  not  to  create  the  person  summoned  a  baron,  but 
naly  to  consult  and  treat  with  him  concerning  the 
ffears  tMf  t^  nation ;  which  certainly  might  be  done 
witibout  his  being  a  baron.  ^ 

€8.  Sd,  If  a  writ  of  summons  alone  ennobled  the 
person  to  ^wfcom  it  was  addressed,  and  his  descend- 
«t8,  th€fn  were  all  the  Judges,  the  King's  Ser- 
jeants at  Law,  the  Masters  in  Chancery,  and 
several  otiher  persons  ennobled  j  for  they  received 
writs  of  mimmons,  nearly  similar  at  one  time,  and 
exactly  similar  at  another,  to  those  that  were  issued 
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to  the  earls  and  barons,  and  attended  parliament  ia 
pursuance  of  those  writs;  yet  they  never  claimed  to 
be  peers. 

69*  4th.  It  appeared,  from  the  lists  of  the  ancient 
writs  of  summons,  that  during  the  reigns  of  the  three 
Edwards,  some  persons  received  writs  of  summons 
only  once,  some  twice,  and  isome  during  their  lives; 
but  none  were  sent  to  their  descendants. 

70.  It  would  perhaps  be  impossible  to  give  a  satis- 
factory answer  to  the  ai^uments  above  stated,  nor 
has  it  hitherto  been  attempted.  It  must,  therefore, 
be  admitted,  that  something  more  than  a  writ  of 
summons,  and  a  sitting,  was  formerly  necessaiy  to 
create  an  hereditary  dignity. 

71.  Mr.  Elsynge  was  of  opinion,  that  investiture 
of  robes  was  necessary  to  ennoble  a  person  summoned 
by  writ.     And  this  idea  is  strongly  confirmed  by  the 

ante,  §  59.    resolution  of  the  Judges  in  Lord  Abergavenn/s 

case.— "And  when  one  is  called  by  writ  to  par- 
liament, the  order  is,  that  he  be  apparelled  in  his 
parliament  robes ;  and  his  writ  is  openly  read  in  the 
Upper  House,  and  he  is  brought  into  his  place  by 
two  lords  of  parliament,  and  then  he  is  adjudged*  in 
law,  inter  pares  regrd^^ 

72.  But  however  strong  the  objections  to  Lord 
Coke's  doctrine  may  appear,  there  can  be  no  doj^t 
bu^  that  it  was  iuUy  settled,  when  he  wrote,  that  a 
writ  of  summons  to  parliament,  and  a  sitting  in  pur- 
suance thereof,  as  a  peer,  except  in  the  case  of  « 
spiritual  person,  operated  as  a  creation  of  a  dignity* 
descendible  to  the  lineal  heirs,  or  heirs  of  the  body  oi 

Vide  infra,     the  person  so  summoned ;  and  this  point  has  bee'i 
^  '•  confirmed  by  so  many  subsequent  decisions,  that  it  is 

not  now  to  be  shaken. 
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73.  It  has  been  a  Very  ancient  practice  to  call  up  of  Wriu  to 
the  eldest  sons  of  earls  to  the  House  of  Lords  by  1^*  *^^f®^ 

^   Sons  of 

writ  of  summons,  by  the  name  or  title  of  a  barony  Peers, 
rested  in  their  fathers.     In  all  which  cases  tli^ey  have 
been  allowed  to  take  their  place  in  parliament,  accord- 
ing to  the  antiquity  of  the  barony,  by  the  name  of 
which  they  were  summoned. 

74.  Dugdale,  at  the  end  of  his  Summons  to  Par- 
liament, has  given  a  list  of  those  eldest  sons  of  peers 
who  had  been  summoned  in  this  manner.  The  first 
of  these  was  Thomas  Arundel,  Lord  Maltravers, 
eldest  son  to  Richard  Fitzallan,  Earl  of  Arundel,  in 
22  Edw.  IV.  In  16  Cha.  I.,  Henry  Howard,  eldest 
son  of  the  Duke  of  Norfolk,  was  called  up  to  the 
House  of  Lords,  by  writ  of  summons,  by  the  title  of 
Lord  Mowbray^  which  was  the  most  ancient  title  of 
the  Norfolk  family,  and  was  placed  first  upon  the 
barons  bench. 

75.  This  practice  has  been  adopted  in  all  other 
similar  cases  ;  and  it  has  been  determined,  that  a  writ 
of  summons  of  this  kind  creates  a  dignity,  which  is 
hereditary  in  the  blood  of  the  person  so  summoned,    infra,  c.  3« 

76.  It  has  been  stated,  that  aU  dignities:  by  tenure  Dignities  by 
weie  created  by  charter,  cont^ning  a  grant  of  the  ^**"*^'- 
lands  to  which  the  dignity  was^  annexed.     Dignities, 

as  personal  honoui«»  have  also  been  created  in  early 

times  by  royal  charter,  of  which  Selden  has  published  id.  4  10* 

several. 

77.  We  find  in  the  Rolls  of  Parliament,  that  in  Vol.  2. 273. 
86  Edw.  III.  the  Chancellor  declared  to  the  parlia- 
ment the  King's  intention  to  honour  such  of  his 

90ns  as  wexe  of  full  age.     That  his  son  Lionel,  who 
wu  then  in  Ireland,  should  be  Duke  of  Clarence ; 
bis  soiv  John,   X)uke  of  Lancaster;    and  his  son 
Vol.  IIL  N 
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Edmujid  Earl  of  Cainbridge«    After  which  the  King 
did  gird  his  son  John  with  a  sword,  and  set  on  his 
head  a  cap  of  fur,  and  upon  the  same  a  circlet  of  i 
pearls  and  gold,  and  named  him  Duke  of  Lancaster ;  i 
and  thereof  gave  him  a  charter.     In  like  manner  the 
King  girded  his  son  Edmund  with  a  sword,  and  [ 
named  him  Earl  of  Cambridge,  and  thereof  gave  him 
a  charter. 
Vol.  3. 205.        78*  ^^  t^®  Rolls  of  Parliament,  9  Rich.  IL,  there  is 

an  account  of  the  confirmation  of  a  charter,  by  which  ^ 
that  prince  had  granted  to  his  uncle,  Edmund  Earl 
*of  Cambridge,  the  dignity  of  Duke  of  York.  The 
•charter  is  recited,  of  which  the  operative  words  are; 
— In  dtdcem  ereanmuSj  eidem  dvcatus  Ebonm  titubm 
assignanteSf  et  nomen.  And  the  King,  with  the 
consent  of  Parliament,  confirmed  it,  and  invested 
him  with  the  dignity,  by  delivery  of  the  charter; 
.girding  him  with  a  sword,  and  putting  on  his 
head  a  cap  of  honour,  and  a  circlet  of  gold,  or 
coronet. 
By  Letters  79-  ^^  t^®  ^'^^  of  King  Richard  11*  it  became  a 
Patent.         practice  to  create  dignities  by  letters  patent  under^^ 

great  seal  j  the  first  instance  of  which  is  said  to  have 

been  in  the  eleventh  year  of  tihat  Prince's  reign ;  when 

John  Beauchamp  de  Holt  was  created  Lord  Beau- 

1  lust.  16  b.   champ  by  letters  patent     "  Before  whom  (says  Lord 

Seld.  Id.  §  28.  Qoke)  there  was  never  any  baron  created  by  letters 

patent,  but  by  writ.*'  Therefore,  whenever  a  barony 
appears  to  have  existed  before  the  1 1  Rich.  IL>  it 
must  be  taken  to  be  either  a  barony  by  tenure  or  by 
writ. 

80.  In  all  letters  patent,  by  which  a  dignity  is^ 
created,  there  is  a  clause  of  investiture,  sinular  td 
tli^t  contained  in  the  ancient  charters.    And  Dugdale 
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says,  the  solemn  investiture  of  barons  created  by  Bar.  Vol.  2. 
letters  patent,  was  performed  by  the  King  himself,  cdUns,  122. 
by  putting  on  the  new  baron  a  robe  of  scarlet,  and  a  Append, 
hood  fiirrted  with  minever.    This  form  continued  till 
the  IS  James  I.,  when  the  lawyers  declared  that  the 
delivery  of  the  letters  patent  was  sufficient,  without 
any  ceremony. 

81.  In  the  case  of  letters  patent,  the  creation  of 
the  dignity  is  perfect  and  complete,  as  soon  ,  as  the 

great  seal  is  put  to  the  patent.     Therefore,  although  12  Rep.  71. 
the  grantee  should  die  before  he  takes  his  seat,  yet 
the  dignity  will  descend  to  his  posterity. 

82.  Henry  Waldegrave  being  created  Baron  Walde-  Joum. 
grave  by  letters  patent,  1  James  II.,  to  him  and  the  ^®^'  ^** 
heirs  male  of  his  body,  but  dying  before  he  sat  in 
parliament,    his    eldest    son    was    introduced     in 

his  robes,  and  took  his  seat.  The  present  Lord 
Walsingham  took  his  seat  under  the  same  circum- 
stances. 

83.  It  is  laid  down  by  Lord  Coke,  that  where  ijnst.  16^. 
a  person  is  created  a  peer  by  letters  patent,  the  ^2  Rep.  71. 
state  of  inheritance  must  be  limited  by  apt  and 

proper  words,  or  else  the  grant  is  void.     Tlie  usual 

limitation  is  to  the  heirs  male  of  the  body  of  the 

ixA  grantee.     In  some  it  is  confined  to  heirs  male 

by  a  particular  person :  and  in  some,  the  dignity  is  Vide  infra, 

limited,  in  default  of  heirs  male,  to  the  eldest  heir 

female. 

84.  Where  a  man  possessed  of  a  dignity  marries,  ByMarriage. 
his  wiife  becomes  entitled  to  the  same  during  her 

life,  unless  she  afterwards  marries  a  commoner ;  in 
which  case  she  loses  the  dignity.     If  a  woman  be  Joum. 
noble  by  birth,  whosoever  she  marries,  she  remains  j^  j^'^^.  ^^  ^  * 
noMe.j  for  birthright  is  caracter  indelibilis.  -    6  Rep.  53  h. 

N«2 
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On  whom  85.  The  Crown  ma^y  confer  a  dignity  on  any  person. 

pgnitics  can  ^ j  though  it  was  formerly  resolved  by  the  House  of 

Lords,  that  a  person  who  was  a  peer  of  Scotland 
could  not  be  created  an  English  peer,  yet  that  is  now 
alteredv 

Whether  86.  It  seems  doubtful  whether  a  person  can  refuse 

reSsS?  ^^    ^^  w^^v^  ^  dignity.     Lord  Coke  says,  "  If  the  King 

4  Inst.  44.  calleth  any  knight  or  esquire  to  be  a  lord,  of  parlia- 
ment, he  cannot  refuse  to  serve  the  King  there,  m 
illo  conmuni  consiUo^  for  the  good  of  his  coimtry." 

ante.  And  in  Lord  Abergavenny's  case,  the  Judges  appear 

to  have  been  of  that  opinion. 

1  p.  Wms.  87.  Xhis  doctrine  is  contradicted  by  Lord  Chan- 

592. 

cellot  Cowper,  who  held  that  theKing  could  not  create 
a  subject  a  peer  of  the  realm  against  his  will ;  because 
it  would  be  then  in  the  power  of  the  King  to  ruin 
a  subject,  whose  estate  and  circumstances  might  not 
be  sufficient  for .  the  honour.  He  also  held,  that  a 
minor  might,  when  of  age,  waive  a  peerage  granted 
to  him  during  his  minority. 
Idem.  88.  Lord  Trevor  was  of  a  different  opinion,  and 

held,  in  conformity  with  Lord  Coke,  that  the  King 
had  a  right  to  the  services  of  his  subjects,  in  any 
3ituation  he  thought  proper :  and  instanced  in  the 
case  of  the  Crown's  having  power  to  compel  a  subject 
to  be  a  sheriff;   and  to  fine  him  for  refusing  to 
serve.     He  observed,  that  in  Lord  Abergavenny^a 
case,  it  was  admitted  the  King  might  fine  a  person 
whom  he  thought  proper  to  summon  to  the  House  of 
.  Peers ;  it  being  there  said,  that  a  person  might  cho.ose 
to  submit  to  a  fine :  and  if  it  were  allowed  the  King 
might  fine  one  for  not  accepting  the  honour,  and  not 
appearing  upon  the  writ ;  the  King  might  fine,  toties 
quoties^  where  there  was  a  refusal,  and  -consequently 
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might  compel  the  subject  to  accept  the  honour. 
That  it  was  not  to  be  presumed  tiie  King  would  grant 
a  peerage  to  any  one  to  his  wrong,  any  more  than  he 
would  make  an  ill  use  of  pardoning ;  all  which  were 
suppositions  contrary  to  the  principles  upon  which 
the  constitution  was  framed,  which  depfl|)ded  upon 
the  honour  and  justice  of  the  Crown. 
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TITLE  XXVI. 

PIGNITUeS. 

CHAP.  II. 

Of  the  Estate  "which  may  he  had  in  a  Bigfiiti/. 


1 .  Dignities  are  Real  Property, 
4.  HHiat  Estate   may   be    Jtad 

therein. 
6.  May  be  entailed. 
9.  Wah  a  Remainder  over. 

10.  ^  Or  granted  for  Life, 

11.  Not  subject  to  turtesy. 
1 8.  Cannot  be  aUened. 

24.  Nor  surrendered  to  the  King. 
26.  Nor  extinguished  by  a  new 

Title. 
29.  An  Earldom  does  not  attract 

a  barony. 


33.  Dign^ies  forfeited    by  yit" 

taindefr. 
38.  Where  entailed  not  forfeittd 

for  Felony. 
40.  Corruption  of  Blood. 
42.  Does  not  extend  to 

Dignities. 
44.  RestUution  of  Blood. 
48.  A  Dignity  may  be    lost  h^ 

Poverty. 
51.  Not   within  the  Statutes    of 

Limitation. 


Section  !• 

Dignititti  arc     A  ^^  dignities  having  been  originally  annexed  to 
realPropcrty.  JTm^  lands,  were  considered  as  incorporeal  heredita- 

ments,  wherein  a  person  might  have  a  freehold  estate*. 

And  although  dignities  are  now  become  little  more 

than  personal  honours;   yet  they  are  still  classed 

under  the  head  of  real  property. 

2.  In  conformity  to  this  principle  it  was  formerly 
held  that  a  dignity  must  have  been  created  of  soaie 
particular  place,  in  order  that  it  might  appear  to  be 
annexed  to  land,  and  thereby  become  a  real  heredita^ 
ment*  But  Lord  llolt  was  of  opinion  that  this  i» 
not  now  necessary, 

3.  Where  a  person  is  created  a  baron  of  a  partieu- 
lar  place,  that  place,  though  a  family  mansion,  does 

5 


1  lost.  20  <u 
1  Ld.  Rayiii. 
10. 


Titk  XX VL   Dignities.  Ck.  ii.  §  3—6.  I8S 

not  thereby  become  the  caput  haramee^  so  as  to  exclude 
a  widow  from  being  endowed  of  it. 

Thomas  Gerard  having  been  created  Lord  Gferard  Gerard  v. 
of  Gerard's  BronJy,  by  letters  patent,   he  being  5  Mod.  64. 
then  resident  iathe  said  capitat  messuage,  a  question  ^\ — '^* 
arose  inawrit  of  dower,  brought  by  the  widow  of  a^^"" 
Lord  Gerard,  whether  the   said  capital  messuage 
became    thereby  caput  bartmia?.      It  was  resolved, 
that  it  did  not,  because  it  was  not  a  feudal  barony ; 
for  the  authorities  cited  must  be  intended  of  feudal  1 1^«  Raym- 
baronies ;  and  this  privilege  was  allowed  to  them, 
because  they  ought,  upon  necessity,  to  defend  the 
realm,  to  which  they  were  bound  by  tenure.    For  the 
King,  at  the  creation  of  the  barony,  gave  to  the  baron 
lands  and  rents,  tahcdd  of  him  for  the  defence  of  the- 
realm*     Then  this,  could  not  be  a  feudal  barony,  for 
it  was  in  the  seisin  of  the  Gerards  hefore ;  therefore 
was  not  gjiven  to  t^e  Gerards  by  the  King,  at  the- 
creation   of  the   barony.      The  widow   recovered' 
dower. 

4.  While  /dignities^  were  annexed  to  lands,  the  Wbat  Estate- 
persons  seised  of  those  lands,  if  tenants^  in  fee  simple,  th^ein. 
must  have  had  the  same  estate  in  the  dignity ;  and 

a  person   might   also  have   a    qualified  fee  in  the 
dignity,  as  aj^ars  from  the  case  of  John  Talbot ;  ante. 
which  has  been  already  stated. 

5.  As  to  dignities  created  by  writs  of  summons. 

Lord  Coke  says  — "  And  it  is  to  be  observed,,  that  l  Inst,  16  5. 
if  he  be  generally  called  by  writ  to  parliament,  he 
hath  a  fee  simple  in  the  barony,  without  any  words  of 
inheritance.*'  This  expression  is  inaccurate ;  and 
Lord  Coke  has  corrected  it  in  the  same  page,  by 
adding,  "  and  thereby  his  blood  is  ennobled  to  him 
and  hits  heirs  lineal.'^ 
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Dignities  of  this  kind  being  descendible  to  females^ 

^     have  generally  been  called  baronies  in  fee  ;  but  this 

is  not  strictly  so,  for  they  are  descendible  cftily  to  the 

infra,  c.  3.      lineal  heirs  of  the  person  first  summoned. 

May  be  en-         g.  A  dignity  may  be  entailed  within  the   statute 

De  DoniSf  for  it  concerns  land.     Thus,  it  was  resolved 

NeviU's  Case,  by  all  the  Judfi^es  in  7  James,  that  where  Ralph  Nevill 

^*     *     was,  by  letters  patent,  created  Earl  of  Wesmoreland, 

^     to  him  and  the  heirs  male  of  his  body,  an  estate  tail 

was  thereby  raised  y   and  nqt  a  fee  conditional  at 

common  law^ 

12  R^  ^1^        Lord  Coke  says,  a  name  of  dignity  may  be  entailed 

within  the  statute,  as  dukes,  marquesses,  earls,  vis- 
counts, and  barons ;  because  they  are  named  of 
some  county,  manor,  town,  or  place. 

7.  A  dignity  may  not  only  be  entailed  at  its  first 
creation,^  but  also  a  dignity  originally  descendible  to 
heirs  general  may  be  entailed,  by  an  act  of  parlia- 
ment,  upon  the  heirs  male  of  the  body  of.  the  person 
seised  thereof. 

Earldom  of        8r  Robert  de  Vere,  Duke  of  Ireland  and  Earl  of 

Oxford,  was  attainted  in  1 1  Rich.  II.  by  parliament. 
And  in  16  Rich.  II.  that  prince,  by  assent  of  pariia- 
ment,  restored  to  Aubrey  de  Vere,  and  his  heirs  tn^t 
for  ever,  the  estate  and  honour  of  Earl  of  Oxford. 

Collins,  173.       ^^  ^^^  7^^^  1626,  a  contest  arose,  in  consequence 

W.Jones, 96.  of  the   death  of  Henry  de  Vere,  Earl  of  Oxford, 

respecting  the  right  to  that  earldom,  between  Robert 
de  Vere,  claiming  under  the  entail,  created  by  the 
act  16  Rich.  II.  as  heir  male  of  the  body  of  Aubrey 
de  Vere,  and  Lord  Willoughby  of  Eresby,  claiming  as 
heir  general  to  the  last  earl. 

The  case  was  referred  by  King  Charles  I.  to  the 
House  of  Lords,  who  called  to  their  assistance  Lord 
Ch.  Just.  Crew,  Lord  Ch.  Baron  Walter,  Doddri<igc# 
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and  Yelverton,  Justices ;  and  Baron  Trevor.  Their 
Opinion  on  this  point  was  delivered  by  Lord  Chief 
Just  Crewe  ;  whose  exordium  is  so  eloquent,  that  it 
shall  be  transcribed. 

^*  This  great  and  weighty  cause,  incomparable  to 
any  other  that  hath  happened  at  any  time,  requires 
great  deliberation,  and  solid  and  mature  judgement,  to 
determine  it ;   and  I  wish  that  all  the  Judges  of 
England  had  heard  it,  (bdng  a  case  fit  for  all)  to  the 
enjd  we  altibgether  might  have  given  our  hufnble  ftdvice 
to  your  Lordships  herein.     Here  is  represented-  to 
your  Lordships  certatnen  Jumoris^  and,  as  I  may  well 
say,  iUustris  honoris^  illustrious  honour.    I  heard  a  great 
peer  of  this  realm,  and  a  learned,   say,  when  he 
lived,  there  was  no  King  in  Christendom  had  such  a 
subject  as  Oxford.     He  came  in  with  the  Conqueror 
Earl  of  Gwynes :  shortly  after  the  Conquest  made 
Great  Chamberlain  of  England,  above  500  years  ago, 
by  Henry  L,  the  Conqueror's  son,  brother  to  Rufus  : 
by  Maud  the  Empress,  Earl  of  Oxford :    confirmed 
and  approved  by  Henry  Fitz-Empress,  Heniy  II. 
Alberico  ccmH,  so  earl  before.    This  great  honour, 
this  high  and  noble  dignity,  hath  continued  ever  since 
in  the  remarkable  simame  -of  De  Vere,  by  so  many 
ages,  descents,  and  generations,  as  no  other  king« 
dom  can  produce  such  a  peer,  in  one  and  the  selfsame    * 
name  ai»i  title.    I  find,  in  all  this  length  of  time,  but 
two  attainders  of  this  noble  family,  and  those  in 
stormy  and  tempestuous  times,  when  the  government  . 
^as  unsettled,  and  the  kingdom  in  competition.     I 
have  laboured  to  make  a  covenant  with  myself  that 
affection  may  not  press  upon  judgement ;  for  I  sup- 
P^  there  is  no  man  that  hath  any  apprehension  of 
gentry  or  nobleness,  but  his  afiection  stands  to  the 
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continuance  of  so  noble  a  name  and  house,  and  would 
take  hold  of  a  twig  or  twine  thread  to  uphold  it  And 
yet  time  hath  his  revolutions :  there  must  be  a  period 
and  an  end  to  all  temporal  things— ^m5  rerum  ;  an  end 
of  names  and  dignities,  and  whatsoever  is  terrene,  and 
why  not  of  De  Vere*  For  where  is  Bohun  ?  Where 
is  Mowbray  ?  Where  is  Mortimer  ?  Nay,  which  is 
more  and  most  of  all;  where  is  Flantagenet  ?  Thejase 
entombed  in  the  urns  and  sepulchres  of  mortality. 
And  yet  let  the  name  and  dignity  of  De  Vere  stand 
so  long  as  it  pleaseth  Grod." 

The  Lord  Chief  Justice    and  his  brethrea  were 

unanimously  of  opinion,  that  although  the  earidom 

of  Oxford  was  originally  held  in  fee  simple  by  the 

family  of  De  Vere,  yet  "  that  the  honour  of  the 

said  earldom  of  Oxford  was  entailed  upon  Aubrey 

De  Vere  and  his  heirs  male  by  the  parUament  of 

16  Rich.  II. ;  and  that  an  estate  therein  to  the  heirs 

male  was  sufficiently  raised  and  created  thereby ;  and 

was  80  reputed  and  enjoyed  by  many  descents  of  the 

earls ;  which  could  not  have  been  (as^  the  same  was 

limited)  if  the  same  had  only  been  an  ordinaoce  of 

parliament :  and  that  the  said  honour  descended  and 

then  of  r^ht  belonged  to  Robert  De  Vere^  as  heir 

.male  of  the  said  Aubrey,  by  virtue  of  the  entail*'' 

Jottrn.  V.  3.        The  House  of  Lords  resolved  accordingly,  «fi<^  *^^ 

^3^^-  next  day  Robert  De  Vere  took  his  seat  as  Earl  of 

Oxford. 
With  a  Re-       9,  An  estate  in  remaiujder  may  be  limited  in  * 
main  ero    .  ^gjjj^y^  ^  commence  after  the  determination  of  a 
7  Rep-  33.     preceding  estate  tail.    Thus  the  earldom  rfNorthufl^ 

berland  was  grafted  to  Thomas  Percy  and  the  heirs 

male  o£  his  bod/ ;   and  for  default  of  such  isso^ 

,  to  Hugh  his  brother,  and  the  heirs  male  of  te  body^ 
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10.  Lord  Coke  says,  the  King  may  create  either  a  Or  mnied 


man  or  a  woman  noble  for  life ;  but  not  for  years ;  ^^' 
because  then  it  might  go  to  executors  or  admini- 
strators. 

*  There  are  several  modem  instances  of  dignities 
granted  to  a  person  for  life,  with  a  remainder  over 
to  other  persons ;  such  as  the  cases  of  the  late  Doke 
of  Noifthumberland  and  the  late  Duke  of  Montague. 

11.  While  dignities  were  annexed  to  the  possessioB  Not  subject 
of  partictdar  castles,  manors,  &c.,  the  husband  of  a  ^**  Curtesy. 
Woman  seised  of  such  castles»  &c.  was  bound  to  per- 
form the  services  due  to  the  Crown  for  them ;  and  Dugd.  Sum. 
among  others  to  attend  parliament :  so  that  he  eii-  ^**"* 
joyed  the  dignity  during  the  joint  lives  of  himself  and 

his  wife. 

12.  Monthermer,  who  married  the  Duchess  Dow-  Idem. 

•wr* 

agar  of  Gloucester,  was  summoned  to  parliament  in  j^^^ 
^  Edw.  I.  as  Earl  of  Gloucester,  and  to  all  succeed- 
ing parliaments  during  ber  life :  when  she  died,  her 
sm  became  Earl  of  Gloucester,  and  Monthermer  was  12  Rep.  112. 
summoned  as  a  baron. 

13.  Where  there  was  issue,  tlie  husband  became 

tenant  by  the  curtesy  of  the  digni^.  Thus  L«d  1  JMt.  29  b. 
Coke  mentions  a  case  in  the  reign  of  Hen.  VI.»  where 
a  person  was  allowed  to  hold  the  dignity  of  Earl  <]€ 
Sakisbmy,  as  tenant  by  Ihe  cinrtesy,  in  right  of  his 
vHk  Alicia,  the  daughter  and  heir  of  the  preceding 
earl,  by  whom  he  had  issue. 

14.  In  the  reign  o£  King  Henry  VIII.,  Mr.  Wym- 
btth  having  married  a  hdy  entitled  to  the  dignity  of 
Taylboys,  a  qnestion  arose,  whether  he  ought  to  have 
the  name  of  Lord  Taylboys,  in  right  of  his  wift,  or 
Mt.  The  King  consulted  the  two  C3iief  Justices^ 
Doctor  Gwc&ier  JKshop  of  Winchester,  and  Garter* 
First,  the  King  demanded  of  the  two  Chief  Justice^ 
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whether,  by  law,  Mr.  Wymbish  ought  to  have  the 
name  of  Lord  Taylboys,  in  right  of  his  wife,  or  not 
'  They  answered,  that  the  common  law  dealeth  little 
with  the  titles  and  customs  of  chivalry;  but  such 
questions  had  always  been  decided  before  the  cod* 
stables  and  marshals   of  England.     Then  the  King 
moved  the  questions  to  Doctor  Gardiner,  who  answered, 
that  by  the  law  which  he  professed,  dignity  was  de- 
nied, both  to  women  and  to  Jews.     I  like  not  that 
law,  quoth  the  King,  that  putteth  Chnstian  women 
and  Jews  in  the  sa^e  predicament     That  law,  said 
Doctor  Gardiner,  as  I  take  it,^  is  to  be  intended. of 
dignity,  whereunto  public  o$ce  is  annexed :  for  in 
France  women  succeed  as  well  to  their  ancestors  in 
dignities,  as  'in  patrimonies  ;  therefore  the  custom  of 
every  region  is  to  rule  those  things.     Then  the  King 
asked  Garter  of  the  custom  of  England,  who  answered, 
that  it  had  been  always  used  so  in  England  as  in 
France,  that  the  husband  of  a  baroness  by  birth  should 
use  the  stile  of  her  barony,  so  long  as  she  lived ;  and 
if  he  were  tenant  by  the  curtesy,  then  that  he  might 
use  it  for  term  of  his  life.     The  Chief  Justice  con- 
fessed  that  custom  concerning  the  tenant  by  the 
cvirtesy  to  be  consonant  to  the  common  law  j  for  the 
common  law  admitted  him  to  all  his  wife's  inherit- 
ances, of  which  she  was  seised  during  the  coverture, 
and  that  might  descend  to  their  issue ;  and  the  dignity 
was  parcel  of  the  inheritance :  which  Doctor  Gardiner 
confessed ;  adding,  that  the  law  granting  the  more, 
which  was  the  possession  of  the  barony,  could  not  be 
intended  to  deny  the  less,  which  was  the  dignity;  * 
thing  inqident  to  it. 

As  it  standeth  with  law,  said  the  Kmg,  ih^t  tenaats 
\)y  curtesy  should  have  the  dignity,  so  it  standeA 
with  reason :  but  I  like  not  that  a  man  shout4  ^^  ^ 
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day  a  lord,  and  to-morrow  none, » without  crime 
committed ;  and  it  must  so  fall  out  in  the  husband  of 
a  baroness,  if  she  die  having  never  had  by  him  any 
children. 

The  Chief  Justice  confirmed,  that  in  that  point  the 
common  law  dissented  not  much  from  the  King's 
reason ;  for  the  husband  that  never  had  issue,  was 
thought  to  have  no  interest  in  law  in  his  wife's  in- 
heritance, more  than  in  respect  only  that  he  was  a 
husband;  but  having  a  child,  then  he  acquired  a 
state  in  law,  and  was  admitted  to  do  homage, .  and 
uot  before. 

The  King,  for  resolution,  said,  that  forasmuch  as  by 
their  speeches  he  understood  that  .there  was  no  force 
of  reason  or  law  to  give  the  name  to  him  that  had  no 
issue  by  his  wife ;  that  neither  Mr.  Wymbish,  nor 
none  other,  from  thenceforth,  should  use  the  style  of 
his  wife's  dignity,  but  such  as,  by  curtesy  of  England, 
had  also  right  to  her  possessions,  for  term  of  his  life. 
The  which  opinion  the.persons  aforenamed  applauded  ; 
and  so  the  sentence  stood. 

15.  Notwithstanding  this  recognition  of  the  doctrine 
of  curtesy  in  dignities,  the  claim  of  Richard  Bertie 
in  1580  to  the  barony  of  Willpughby,  in  right  of  his 
wife  Catherine  Duchess  of  Suffolk,  as  tenant  by  the 
curtesy,  was  rejected  j  and  Peregrine  Bertie  her  son 
was  admitted,  in  the  lifetime  of  his  father^ 

16. '  Mr.  Hargrave  has  observed,  that  two  other  ^  ^^^  29  6. 
claims  of  a  like  kind  were  made  in  a  few  years  afler» 
but  were  not  determined;  and*h6  could  not  learn 
that  there  had  been  any  claims  of  dignities  by  curtesy 
since  Lord  Coke's  time.  And  from  the  want  of  modem 
instances  of  such  claims,  as  well  as  from  some  late 
creationsi  by  which  women  were  made  peeresses,  in  . 
^rder  that  the  families  of  tb^ir  husbands  might  havQ 
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titles,  and  yet  the  husbandB  themselves  remain  com- 
moners»  it  seemed  as  if  the  prevailing^  notion  was 
against  curte^  in  titles  of  honour.  However,  he  had 
not  discovered  whether  this  great  question  had  ever 
foiinally  received  the  judgement  of  the  House  of 
Lords. 

17.  It  may  also  be  observed,  that  there  are  some 
modem  instances  of  persons  sitting  in  parliament  &^ 
heirs  to  their  mother's  dignities,  in  the  lifetime  of 
their  fathers,  which  would  not  have  been  allowed  if 
their  fathers  had  an  estate  by  the  curtesy  in  thos^ 
dignities.  Thus  the  late  Duke  of  Northumberland  was 
allowed  to  sit  in  parliament  as  Baron  Percy,  immedi- 
ately upon  the  death  of  his  mother,  though  his  fatiier 
was  living.      In  the  same  manner  the  late  Marquis  of 
Townsend  was  allowed  to  take  his  seat  in  parliament 
as  Baron  Ferrers  of  Chartley,  upon  the  death  of  his 
^lotfaer,  though  his  father  was  alive. 
Cannot  be       '  18.  Dignities  by  tenure  appear  to  have  been  for- 
*  *^   ■         paerly  alienable ;  provided  such  alienation  was  made 

with  the  licence  of  the  Crown. 
Ryley,  Plac.        19*  By  letters  patent,  7  Edw.  II.,  reciting  that  Ed- 
Parl.  547—    jj^j^j^  Deyncoiut  (who  was  Baron  Blankeney)  having 

no  issue  male,  and  being  desirous  that  his  simame  and 
arms  might  continue,  had  petitioned  His  Majesty  for 
leave  to  enfeoff  whom  he  pleased  of  his  manors  and 
arms.  The  King  granted  him  his  licence  to  enfeoff  any 
person  of  his  manors,  &c.  so  as  the  same  might  remain 
after  his  decease  to  William  Deyncourt,  and  the  heirs 
male  of  his  body.  By  other  letters  patent,  10  Edw.  !!.> 
the  King  granted  him  his  licence  to  enfeoff  Oliver  aw 
John  Deyncourt  of  the  manor  and  sokeof  Blank^^^y* 
&c. :  that  the  said  Oliver  and  John  diould  re-enfew 
the  mid  Edmund  of  the  same,  to  hold  doriflg  ^^ 
life,  and  after  his  decease  to  the  said  WiUicun  D^)^ 
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court  and  the  heirs  male  of  his  body*    Lord  Coke  4  lost.  126. 

saysy  it  appears  from  the  Close  Rolls  that  this  Edmund 

sat  in  parliament  until  and  in  18  £dw.  IL :  that  after 

his  decease  his  assignee  sat  in  parliament  in  1  £dw.  III. 

by  the  name  of  William  Deyncourt ;  and  in  his  heirs 

male  the  dignity,  simame,  and  possessions  continued 

until  21  Hen.  VL,  when  his  heir  male,  together  with 

the  name  and  digni^,  ceased. 

SO.  Jjord  Coke  also  says,  he  heard  Lord  Bui^hley  idtm. 
vouch  a  record  in  the  reign  of  £dw.  IV.,  that  the 
Lord  Hoe  having  no  issue  male,  by  his  deed  under 
his  seal,  granted  his  name,  arms,  and  dignity  over ; 
but  having  not  the  King's  licence  aiid  warrant,  the 
same  was  in  parliament  adjudged  to  be  void. 

21.  It  has  been  already  observed,  that  dignities  by  c.  l. 
tenure  have  been  frequently  settle4  by  the  persons  in 
possession  of  them,  upon  particular  branches  of  the 
family  of  the  settlor,  in  exclusion  of  others.  And 
the  cases  of  the  earldoms  of  Warwick  and  Arundel, 
and  baronies  of  Berkeley  and  Abeigavenny,  in  which 
such  settlements  were  held  good,  have  been  already 
stated. 

S2.  When  dignities  ceased  to  be  annexed  to  the 
possession  c^  lands,  and  came  to  be  considered  as 
mere  personal  inheritances,  the  ri^t  of  alienating 
them  appears  to  have  been  gradually  taken  away: 
and  it  became  a  settled  rule,  that  a  dignity  was  an 
hereditament  inherent  in  the  blood  of  the  fbrst  granteet 
and  his  descendants ;  and  was  therefore  unalienable. 

83.  In  the  case  of  the  barony  of  Grey  of  Ruthyn,  Joum.  v.  4. 
the  House  of  Lords  made  the  following  resolution  :•— 
*^  Up<m  somewhat  which  was  spoken  of  in  argument 
concerning  a  power  of  conveying  away  an  honour, 
it  was  resolved  upon  the  question,  nemine  contra^ 
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dicente^  that  no  person  that  hath  any  honour  in  him, 

and  a  peer  of  this  realm,  may  alien  or  transfer  the 

honour  to  any  other  person/* 

Nor  surren-    «  '  24.  Dignities  might   also  be  surrendered  to  the 

kIm.  ^^  ^  *  ^Hg,  of  which  there  are  several  instances.    It  was 

however  resolved  by  the  House  of  Lords  in  1640,— 

'Journ.  y.  4.    ^*  That  no  peer  of  the  realm  can  drown  or  extinguish 

^^^'  his  honour ;  but  that  it  descends  to  his  descendants; 

neither  by  surrender,  grant,  fine,  nor  any  other  con- 
veyance to  the  King/* 
Viscount  25.  Lord  Viscount  Purbeck  surrendered  his  dig- 

?Me!^^bow.  »**y  *o  the  King  by  fine :  after  his  death  Mr.  ViUers, 
Pari.  Ca.  1.  his  eldest  son,  petitioned  His  Majesty  for  the  title. 
293.  '  The  petition  being  referred  to  the  House  of  Lords, 
Anno  1678.    ftVas  anrued  on  behalf  of  the  petitioner,  that  this 

Journ.  T.  13.  -i,.      .  iiiij  j 

182.  was  a  personal  dignity  annexed  to  the  blood ;  ana  so 

inseparable  and  immoveable,  that  it  could  not  be 
either  transferred  to  any  other  person,  or  surrendered 
to  the  Crown.  It  could  move  neither  forward  nor 
backward,  but  only  downward  to  posterity;  and 
nothing  but  deficienciy,  or  a  corruption  of  blood, 
could  hinder  the  descent.  .!   '•  " 

The  Attorney .  Greneral  (Sir  William  Jones)  en- 
deaVoured  to^^upport  the  surrender  uponihe authority 

Journ.  T.  13.  of  several  ancitot'  precedents. '  ^  The  House  of  Lords 

resolved,—"  Forasmuch  as  upon  debate  of  the  peti- 
tioner's case,  who  claims  the  title  of  Viscoimt  Purbeck, 
a  question  in  law  did  arise,  whether  a  fine  levied  to 
the  King  by  a  peer  of  the  realm  of  his  title  of  honour, 
can  bar  and  extinguish  that  title.  The  Lords  spiritual 
and  temporal,  in  parliament  assembled,  upon  very 
long  debate,  and  having  heard  His  Majesty's  Attorney 
General,  are  unanimously  of  opinion,  and  do  resolve, 
that  no  fine  now  levied,  or  at  any  time,  hereaftec  to 
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be  levied  to  the  King,  can  bar  such  title  of  honour, 
or  the  right  of  any  person  claiming  under  him  that 
levied  or  shall  levy  such  fine/' 

26.  It  appears  to  have  been  formerly  doubted  whe-  Nor  eztin* 
ther  a  barony  created  by  writ,  was  not  extinguished  fJJJJ  xitle![  * 
by  the  acceptance  of  a  new  barony  of  the  same  name. 
Hius  in  the  case  of  Lord  Delawarre,  it  was  resolved  HHep.  1. 
in  parliament,  39  Eliz.,  that  a  grant  of  a  new  barony        "** 
of  Delawarre  to  William  West,  who  was  not  then  in 
possession  of  the  ancient  barony  of  Delawarre,  did 
not  merge  or  extinguish  the  ancient  barony,  but  that 
if  William  West  had  been  a  baron  entitled  to,  or  in 
possession  of  the  ancient  bux)ny,  when  he  accepted 
the  creation,   the  law,  perchance  might  have  been 
t)therwise ;  but  that  remained  unresolved. 

27*  It  seems,  however,  to  have  been  soon  after 
settled,  that  the  acceptance  of  a  new  dignity  did  not 
merge  or  destroy  an  ancient  one  j  for  Lord  Coke  says  2  Inst.  594. 
— "  That  the  greater  dignity  doth  never  drown  the 
iesser  dignily,  but  both  stand  together  in  one  person : 
and  therefore  if  a  knight  be  created  a  baron,  yet  he 
remaineth  a  knight  still ;  and  if  the  baron  be  created 
an  earl,  yet  the  dignity  of  a  baron  remaineth,  et  sic 
dt  casterisJ* 

28.  In  the  case  of  the  barony  of  WiUoughby  de  Ck^llini,  321  j 
Broke,  it  was  resolved  by  the  House  of  Lords,  that  ?^^'      - 
the  grant  of  a  new  barony  of  Willoughby  de  Broke 
to  Sir  Foulk  Greville,  by  letters  patent,  to  him  and 
the  heirs  male  of  his  body,  he  being  then  in  posses- 
sion  of  the  ancient  barony  by  writ,  did  not  destroy 
such  ancient  barony,  but  the  same  continued  and 
ilescended  to  his  sister  and  sole  heir,  and  from  her  to 
Sir  Richard  Vemey,  who  was  seated  in  the  House 
m  Lords   according  to   the  date  of  the   ancient 
barony. 
Vol.  IIL  O 
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An  Earldom       39,  An  opinion  formerly  prevailed,  that  where  a 

does  not  at-  i_      •  1.  i_  -^         j  xi 

tract  a  person  having  a  barony  by  wnt,  and  consequently 

2*f5?"y- ,  ^^   descendible  to  his  heirs  fi^eneral,  was  created  an  earl, 

Collins,  162,  &  ' 

to  him  and  the  heirs*  male  of  his  body ;  the  earldom 
attracted  the  barony,  so  that  they  could  not  be  after- 
wards separated. 
vColiin»,  195.      30*  This  doctrine  was  fully  exploded  in  &e  case  of 
n.  3! '  ^^  barany  of  Grey  of  Ruthyn,  in  which  it  appeared 

that  Lord  Grey,  being  a  baron  by  writ,  was  created 
Earl  of  Kent,  by  letters  patent,  to  him  and  the  heirs 
male  of  his  body«  and  had  issue  two  sons,  the  eldest 
of  whom  biecame  Earl  of  Kent,  and  died  leaving  issae 
Joiim«?ol.4.  a  daughter  Qply*  It  was  resolved,  that  the  barwy 
*^^*  descended  to  the  daughter,  and  the  earldom  to  the 

younger  brother,  and  that  the  earldom  did  not  attract 
the  barony. 
dl«  So  where  the  earldom  becomes  extinct,  the 

V 

barony  will  notwithstaqding   descend  to  the  heir 
general. 
Collins,  286.      S(i.  In  the  year  1669,  the  claim  of  Benjamin  Mild- 
may  to  the  barony  of  Fitz  waiter  was  heard  before  the 
King  in  council,  in  the  presence  of  the  two  Chief 
Justices,   Lord  Ch.  Baron  Hale^   the  King's  Chief 
Serjeant,  and  the  Attorney  and  Solicitor  General 
The  petitioner  deduced  his  pedigree  £rom  Robert 
Fitzwalter,  who  was  summoned  to  parliament  by  vrit 
in  23  Edw.  I.  and  several  times  after.     The  title  de- 
scended to    Robert   Fitzwalter,   who  was  created 
Viscount  Fitzwalter  and  Earl  of  Sussex.    This  Earl 
of  Sussex  had  two  sons  j  Henry  Earl  of  Susse;^,  and 
Sir  Humphrey  RatclifFe.  Henry  had  two  sons }  Thop 
mas  Earl  of  Sussex  who  died  widiout  issue,  and  Heiuy 
Earl  of  Sussex,  who  left  one  son,  Robert  Earl  o(  Sus- 
sex, and  one  daughter.  Lady  Frances,  who  marned 
Sir  Thomas  Mildmay,  to  whom  the  petitioner  was 

6 
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heif.  The  counsel  on  the  other  side  insisted  that  the 
harxmy  was  merged  ftnd  extinct  in  the  earldom,  by 
coming  to  Edward  the  last  Earl  of  Sussex,  who  died 
without  issue. 

The  question  being  put  to  the  Judges,  they  unani- 
mously, agreed,  that  '<  if  a  baron  in  fee  simple  b^ 
made  an  earl,  the  batrony  will  descend  to  the  heir 
general,  wheth^the  earldom  continue  or  be  extinct/' 
With  which  opinion  and  resolution  His  Majesty  being 
fully  satisfied,  a  writ  of v  summons  was  issued  to  Mr. 
Mildmay,  under  which  he  took  his  seat  as  Baron 
Rtzwalter. 

33.  Every  kind  of  dignity  is  forfeited  by  the  at-  Diguiticrs 
tainder  for  treason  of  the  person  possessed  of  it,  and  ^^^^^ 
can  only  be  revived  by  a  retersal  of  the  attainder. 

34.  Charles  Nevfll  Earl  of  Westmoreland,  to  him  Nevill'sCaae, 
and  the  heirs  male  of  his  body,  by  letters  patent,  was  '  ^®P'  ^^' 
attainted  of  high  treason  by  outlawry,  and  by  act  of 
parliament;  and  died  without  issue  male:  upon  which 

Edward  Nevill,  in  2  Ja.  I.  claimed  to  be  Earl  of  West- 
moreland,  as  heir  male  of  the  body  of  the  first 
grantee. 

It  was  resolved  by  all  the  Judges,  that  although  the 
dignity  was  within  the  statute  De  donis  conditionali- 
hUy  yet  that  it  was  forfeited  by.  a  condition  in  law,' 
*zcff^  annexed  to  the  estate  of  the  dignity.  For  an 
earl  has  an  office  of  trust  and  confidence  ^  and  when 
SQch  a  person,  against  the  duty  and  end  of  his  dignity, 
ti^es  not  only  council,  but  also  arms  against  the 
King,  to  destroy  him,  and  thereof  is  attainted  by  du« 
course  of  law,  by  that  he  hath  forfeited  his  dignity  j 
in  the  same  manner  as  if  tenant  in  tail  of  an  office  of 
trust  misuse  it,  or  use  it  not ;  these  are  forfeitures  of 
such  office  for  ever,  by  force  of  a  condition  in  law, 
tmte  annexed  to  their  estates.     It  was  also  resolved, 

O  2        . 
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4Jiat  if  it  had  not  been  foifeited  by  the  oomnton 
Tit.  2.  c.  2.  law^  it  would  have  been  forfeited  by  the  statute 
*^^-  a6.Hen.VIIL 

35.  Where  a  person  is  tenant  in  tail  of  a  dignity, 

* 

with  remainder  in  tail  to  another,  and  the  first  tenant 
in  tail  is  attainted  .of  high  treason,  the  dignity  is  for- 
feited, as  to  him  and  his  descendants.;  but  upon 
failure  of  such  descendants,  it  becomes  vested  in  the 
remainder-man* 
7  Hep.  34  a.  36.  Thomas  Percy,  who  was  £ari  of  Northumber- 
land, to  him^and  theheirsmale  of  his  body,  remainder 
to  his  brother  Hugh  Percy,  in  the  same  manner  was 
attainted  of  high  treason  and  executed,  havi^  no 
issue  male ;  upon  which  Hugh  Percy  became  Earl  of 
Northumberland. 

37*  A  dignity  descendible  to  heirs  general  is  also 
forfeited  by  attainder  of  felony  of  the  person  pos- 
sessed of  it. 
Where  io-  38.  Where  a  tenant  in  tail  of  a  dignity  is  attainted 
folStedfor  pf  felony,  the  dignity  is  only  forfeited  during  his  life, 
Felonj.  and  after  his  decease  it  vests  in  the  person  entitled  to 
^43?'  ^'  ^'    it»  P^  Jbmutm  doni.    For  the  statute  «6  Hen.  VIIL 

does  not  extend  to  this  case.  / 

.   39*  Lawrence  Earl  Ferrers,  to  whose  ancestor  the 

dignity  had  been  granted  by  letters  patent  in  1711' 

to  hold  to  him  and  the  heirs  male  of  his  body,  was 

convicted  and  executed  for  murder^  in  the  year  17^* 

But  having  left  lio  issue,  the  digni^  was  not  forfeited, 

Joum.  ▼.  29.  but  descended  to  his  brother  Washington  Ferrers, 

^^  who  took  his  seat  accordingly. 

Comipiibn        40.  In  the  case  of  a  dignity  descendible  to  beirs 

oflBlood.       genetal,  the  attainder  for  treason  or  felony  of  any 

Tiu  29.  i  2.    ancestor  of  a  person  claiming  such  dignity,  through 

whom  the  claimant  must  derive  his  title,  though  the 
person  attainted  was  never  possessed  of  the  dignitx» 
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will  bar  such  claim  j  for  the  blood  of  the  person  at- 
taintec^  being  corrupted,  no  pedigree  can  be  derived 
tfannigh  him  :  so  that  the  dignity  becomes  vested  in 
the  Crown  by  escheat ;  and  is  thereby  destroyed^ 

41.  In  1723,  the  Reverend  Robert  Lumley  Xloyd  Barony  of. 
claimed  the  barony  of  Lumley,  which  was  created  by         ^' 
writ  of  summons  in  8  Rich.  11.  as  heir  to  Ralph  Lorct 
Lumley,  the  person  first  summoned  to  parliament. 
It  appeared  that  the  title  had  descended  to  John  Loi^ 
Lumley,  and  that  Gpeorge  Lmnl^  his  eldest  son  was 
attainted  of  treason,  and   died  in  >  the  lifetime  of 
his  fiither,  leaving  issue,   John  Lumley,   who  died 
wthout  issue;   and  that  Spandian  Lloyd-  was  his* 
cousin  and  next  heir,  viz.  eldest  son  of  Barbara  Wil- 
liams, sister  of  the  said  John  Lord  Lumley.    That  ^^^  ^'^ 
Spandian  Lloyd  died  without  issue,  and  that  Henry 
Uoyd  hisHextibrotherhad issue  Henry  his  eldest  son, 
who  was  father,  to  the  claimant. 
'  The  House  of  ^Lords  resolved^  that  the  petitioner 
had  not  any  right,  to  a  writ  of  summons  taparliament^ 
as  prayed  by  hi&  petition^ 

'  42.  In  the  case  of  entailed  dignities^  no  corruption  Does  not 
of  blood  takes  place.   A  dignity  in  tail  may  therefore  ^tSed^ 
be  claimed  by  a  son  surviving  an  attainted  father,  Dignities, 
who  never  was  possessed  of  the  dimity.  For  the  son 
may  in  such  a  case  claim  from  the  first  acquirer,  per 
formam  doni,  as  heir  male  of  his  body,  within  the 
description  of  the  gift,  without  beiiig  affected  by  the 
attainder  of  his  father,  or  any  other  lineal  or  coUa-  2  Hale  F.C, 

^     y  356. 

tecal  ancestor^ 

43.  In  1764f,.  John  Murray  presented  a  petition  to  Joum.  v.  30. 
His  Majesty,  stating  that  his  grandfather  John  Marquis  ^'"  ^ 

of  Athol  was  by  letters  patent  created  Duke  of  Athol, 
to  him  and  the  heirs  male  of  his  body..  That  the  said 
Buke  of  Athol  died  in  17^»  leaving.  James  his  eldest 

OS 
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son,  who  succeeded  to  the  title^  aad  George  his  second 
son,  who  was  the  petiti<mer*s  &ther.   That  the  said 
George  was  in  the  year  1745  attainted  of  high  tresr 
son,  hy  act  of  parliament^  and  died  in  I76O,  leaving 
the  petitioner  his  eldest  son.  That  James,  the  secaai 
duke  of  Athol,  died  in  1764,  without  leaving  any 
is«ue  male*    That  the  petitioner  had  consnlted  many 
gentlemen  learned  m  the  law  of  England,  particularly 
the  Honourable  Charles  Yorke,.  Sir  Fletcher  Norton^ 
and  Mr.  De  Grey,  whether  the  said  attainder,  under 
the  circumstances  of  the  case,  could  be  any  bar  to 
the  petitioner's  succeeding  to  the  said  title  upon  the 
death  of  his  said  uncle,  Jame«  Duke  of  Athol ;  and 
the  said  gentlefmen  were  unanimously  of  opinion,  that 
as  by  the  law  of  England  in  a  like  case,  no  objection 
could  arise  from  the  said  attainder  ^  and  as  by  the 
statute  of  7  Anne,  all  persons  attainted  of  treason  m 
Scotland  were  liable  to  the  same  corruption  of  Uood,. 
pains,  penalties,  and  forfeitures,  as  persons  convicted 
or  attainted  of  high  treason  in  England,  the  petitioner 
would  be  clearly  entitled  to  succeed  to  the  said  honors- 
The  petitioner  therefore  prayed,  that  proper  directions 
should  be  given  £br  having  the  petitioner's  right  de- 
clared and  established. 

This  petition  was  referred  to  the  House  of  Lorfs, 

wlio  resolved  that  the  petitioner  had  a  right  to  the 

title  claimed,  by  his  petition. 

Restitution        44.  In  all  cases  where,  a  person  has  been  attainted 

of  Blood.       of  high  treason  by  Parliament,  or  by  judgement  oa 

an  indictment  for  high  treason,   petty  treason,  or 

felony,  the  corruption  of  blood  can  only  be  restored 

P.  C.  c.  27.     by  ParliaoMBt*   Lord  Hale  says,  restitutions  by  wr* 

3Init.  cJ06.  lijjjQ,  r^  kinds ;  one,  a  restitution  in  blood 

onJ  ^ves  the  corruption,  but  restores  not 

tl  ff  his  heirs  to  the  manors  or  honours 
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loftt  by  fihe  attainder,  unless  it  specially  extend  to^ 
them ;  the  other  is  a  general  restitution,  not  only 
in  blood,  but  to  the  lands^  &c.  of  the  party  attainted : 
that  a  restitution  in  blood  may  be  special  and  quali- 
fied; but  generally  a  restitution  in  blood  is  construed, 
liberally  and  extensively. 

45.  In  the  case  of  the  barony  of  Lumley,  the  peti^  ante,  §  4U 

tioner's  counsel  produced  an  act  of  parliament  made 

in  6  £dw.  VL.  upon  the  petition  of  John  Lumley, 

eldest  son  and  heir  of  George  Lumley,  son  and  heir 

apparent  of  John  Lord  Lumley,  whereby,  after  a  re-^ 

citai  of  the  attainder  of  the  said  George  Lumley,  by 

reason  whereof  the  said  John  Lumley  stood,  and  was 

8-  person  in  his  lineage  and  blood  corrupted ;  and 

deprived  of  aU:  degree,  estate,  name^fame,  and  of 

all  other  inheritance,  that  should  or  might  by  possi- 

bifity  have  come  to  him  by  any  other  his  collateral 

ancestors,  on  his  said  father's  side,  to  whom  he  should 

or  might  have  conveyed  himself^  as  cousin  and  next 

heir  of  blood,  by  mesne  degtiees,  by  his  said  father. 

It  was  therefore  enacted,  that  the  said.  John  Lumley 

and  his  heirs  male  of  his  body  coming,  might  and 

should^  be  accepted  and  called  from  thenceforth  by 

the  name  of  Lord  Lumley ;  and  that  he  and  the  heirs 

male  of  his  body  should  have  and  enjoy,  in  and  at. 

fttt  parliaments,  and  all  other  places^  the  room,  name, 

place,  aikt  voice  of  a  baron  of  the  realm  :     and  that 

ihe  said  John  Lmnley  and  his  heirs,  might  be,  and 

•should  be  restored  only  in  blood,  as  son  and  heir  and 

keirs  to  the  said  George  Lumley,  and  as  cousin  and 

heir  and  heirs  of  the  said  John  Lord  Lumley ;  and 

s^e  01^  \mr  and  heirs  in  blood,  as  well  to  the  said 

Qeorge*  aa  to  the  said  John  Lord  Lumley,  and  either 

^ttern,  by  the  name  of  Lord  Lumley. 

O  4  -^ 
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It  was  contended  on  behalf  of  the  Earl  of  Scaibo^ 
rough,  who  opposed  the  claim,  that  the  attainder  of 
•George  Lumley  was  not  reversed  by  this  act,  and 
that  the  restitution  of  the  said  John  Lord  Lumley  in 
blood  only,  while  the  attainder  remained  unreversed, 
could  not  possibly  revive  the  ancient  barony,  which 
was  before  extinct,  and  merged  in  the  Crown  by  that 
attainder.  That  the  construction  of  the  act  contended 
for  would  have  this  absurdity,  that  the  same  act  must 
give  the  same  barony  to  the  same  person,  imder  two 
.different  limitations,  one  in  tail  male,  the  other  in 
fee  simple,  and  both  in  possession;  and  was  not  there- 
fore to  be  admitted. 

The  House  of  Lords  appears  to  have  been  of  this 
opinion,  and  ^  to  have  rejected  the  claim  on  that 
ground. 

46.  Where  a  person  is  outlawed  for  high  treason, 
petty  treason,  or  felony,  his  blood  is  also  corrupted; 
but  it  may  be  restored  by  act  of  parliament,  or  by  a 
reversal  of  the  judgement  of  outlawry,  by  writ  of 
4  Burr.  Rep.  error.    But  a  writ  of  error  to  reverse  an  outlawry  in 
^^  *  treason  or  felony,  is  not  ex  debitojustitias^  and  there- 

fore can  only  be  obtained  by  the  favour  of  the  Crown- 
Jouro.v.  17.       47.  The  House  of  Lords  resolved  in  1702,  that 

they  would  not  in  future  receive  any  bill  for  revers- 
ing outlawries,  or  restitution  in  blood,  that  should 
not  be  first  signed  by  Her  Majesty 'or  her  successors, 
kings  or  queens  of  the  realm,  and  sent  by  her  or 
them  to  their  House  first,  to  be  considered  there. 
A  Dignity  48.  All  titles  of  honour  having  been  originally 

by  Pover^.    annexed  to  lands,  it  followed  that  no  person  could  be 

a  peer,  without  having  an  estate  sufficient  to  supp^^ 
his  dignity,  which  he.  could  noe  alien  without  the 
consent  of  tlie  Crown.     A  pe?r  could,  thcrcfoi^ 
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never  be  arrested  for  debt ;  the  law  presuimiig  that  6  Rep.  52  d. 
he  had  sufficient  lands  and  tenements  in  which  he  7~^^^ 
might  be  distrained.     And  there  is  one  instance  of  a 
peer  being  degraded  by  parliament,  on  accomit  of 
his  poverty. 

49.  By  an  act  of  parliament  made  in  17  Edw.  IV.,  Rot.  F$xL 
reciting,  that  the  King  had  erected  and  made  George  4  i^t.  355. 
NeviU  Duke  of  Bedford,  and  had  purposed  to  have  ^^  R«p.  107. 
given  him,  for  the  sustentation  of  the  same  dignity, 
sufficient  livelihood ;  and  for  the  great  offences,  un- 
kindness,  and  misbehavings   that  John  NevOl  (his 
father)  had  done  and  committed  to  his  Highness,  as 
was  openly  known,  he  had  no  cause  to  depart  any 
livelihood  to  the  said  George.     And  that  it  was 
openly  known  that  the  said  George  Nevill  had  not, 
nor  by  inheritance  might  have,  any  livelihood  to  sup- 
port the  name,  estate,  and  dignity  of  Duke  of  Bed- 
ford :  as  oftentimes  it  was  seen,  that  when  any  lord 
was  called  to  high  estate,  and  had  not  livelihood  con- 
venient  to  support  the  same  dignity,  it  induced  great 
poverty  and  indigence,  and  oftentimes  caused  great 
extortion,  embracery,  and  maintenance  to  be  had,  to 
the  great  trouble  of  all  such  countries  where  such 
estate  should  happen  to  be  inhabited.     Wherefore 
the  KiDg>  bjy  the  advice  of  the  Lords  spiritual,  &c., 
oidaine^l^at  from  thenceforth  the  said  erection  and 
Quking  of  the  same  duke,  and  all  the  names  of  dig. 
mty  to  the  said  George,  or  to  John  NeviU  his  father, 
should  be  from  thenceforth  void  and  of  none  e£Pect.    Idem,  107. 

50.  Sir  W.  Blackstone  has  observed,  that  Nevilles  1  Comm.402. 
degradation  is  a  singular  instance ;  which  serves,  at 
the  same  time^  by  having  happened,  to  show  the 
power  of  parliament ;  and  by  having  happened  but 
,  pace,  to  show  how  tender  .the  parliament  hath  been 
in  exercising  so  high  a  power. 


Not  withm 
the  Sututeft 
of  Limita- 
tion. 


Barony  of 
\^lloughby 
of  Parham, 
Printed 
Cases. 
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51.  As  a  dignity  cannot  be  aliened,  surrendered, 
m  extinguished  by  the  person  possessed  oi  it,  neither 
can  it  be  lost  by  the  n^ligence  of  any  person  entitled 
thereto,  in  not  claiming  it  within  a  particular  time. 
From  which  it  follows,  that  dignities  are  not  within 
the  statutes  of  limitation.  This  doctrine  has  been 
recognized  by  the  House  of  Lords  in  a  ^^ety  of 
cases,  where  claims  to  baronies,  which  had  been 
dormant  for  centuries^  have  been  received  and  9ii' 
mitted* 

52.  Even  an  adverse  possession  and  exercise  of  s 
dignity  by  persons  not  entitled  to '  it,  for  85  year^ 
will  not  bar  the  real  owner. 

53.  Sir  W.  WiUooghby,  Knight,  was,  by  fettcn 
patent,  1  Edw.  VI.,  created  Lord  WiBoughby  d 
Pteham,  to  him  and  the  heirs  male  ci  his  body.  He 
was  succeeded  by  Charles,  his  only  son,  wiio  left  ^ 
sons }  William,  Sk  Ambrose,  Edward,  Charles,  and 
Sir  Thomas.  The  issue  male  of  William,  the  eldest 
son,  enjoyed  the  dignity  till  the  year  1680,  when  they 
&iled.  Thomas  Willooghby,  the  heir  male  of  the 
fifth  son,  was  then  admitted  to  sit  in  parliameaty  as 
Lord  Willoughby  of  Farham,  upon  the  suppesitkm 
that  there  was  no  issue  male  of  any  <^  the  other  sons; 
and  he  and  his  issue  male  enjoyed  the  dignity  tiQ  the 
year  1765,  when  they  became  extinct.  In  17^% 
Henry  Willoughby,  who  was  the  heir  male  of  Stf 
Ambrose,  the  second  son  of  the  second  Lord  Wil- 
loughby of  Parham,  claimed  the  dignity  ;  and  it  wa^ 

Joarii.voL3L  resolved  by  the  House  of  Lords, — •*  That  the  peti- 

(aouer  had  a  right  to  the  title,  d%nity,  and  peerage 
of  Willoughby  of  Paxham,  which  was  enjoyerf  fi"*^ 
the  year  1680  to  the  year  1765,  by  the  male  fee,  then 
extinct,  of  Sir  Thomas  Willoughby,  yomigest  son  of 
Charles  I^rd  WiUoughby  of  Pftrham,  who  wert  sue- 
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cessively  summoned  to   parliament  by  descent,  in 
virtue  of  letters  patent,  1  Edw.  VI.,  and  sat  as  heirs 
male  of  the  body  of  Sir  WiUiam,  created  Lord  Wil- 
loughby  of  Parham  by  the  said  letters  patent,  con- 
trary  to  right  and  the  truth  of  the  case ;  it  then 
appearing  that  Sir  Ambrose  Willoughby,  the  second     < 
son  of  the  said  Charles,  and  the  elder  brother  of  the 
said  Sir  Thomas,  who  was  averred  to  have  died  with- 
out issue,  left  a  son,  and  that  the  claimant  was  great 
grandson  and  heir  male  of  liie  body  of  such  son,  and 
eonsequently  heir  male  of  the  body  of  the  said  S&r 
WOliam,  who  was  created  Lord  Willoughby  of  Par- 
ham  ;  the  male  line  of  the  eldest  son  of  the  said 
Charles  Lord  Willoughby  of  Pteham  having  failed  in 
or  befbre  the  year  1680 ;  and  that  the  proof  of  the 
petitioner's  pedigree  being  clear,  the  contraiy  pos- 
session ought  to  be  no  bar  to  hi9»claim,  as  there  was 
no  person  in  being  interested  under  such  possession ; 
without  prejudice  to  the  question,  if  there  waa*'' 
The  claimant  took  his  seat  accordingly.  ^^«n>  ^37. 


(     204     ) 


til* 


TITLE  XXVI. 


DIGNITIES. 


CHAP.  III. 
€>f  the  Descent  qf  Dignities, 


!•  Descent  o/Dignitiei  by  Te-  ( 

nure* 
4.  Descent    of    Dignities    by 

Writ. 
8.  The  Half  Blood  may  inhent. 
12.  AbeyoMice  of  Dignities. 
18.  The  Crown    may  terminafe 

the  Abeyance. 
24.  Modes    of  terminating    an 

Abeyance. 
26.  Effect  of  a  Writ  to  one  of 

the  Heirs  qfa  Co-heir. 
28.  Cases  of  Claims  to  a  Co" 
heirship. 


33.  Where  only  one  Hor^  ihe 
Abeyance  terminates*. 

40.  Cases  qf  Clams  by  a  surm- 
ing  Heir, 

45.  Attainder  of  one  of  Uoo  Co- 
heirs does  not  deterwpe 
the  Abeyance. 

48.  Descent  of  Baronies  created 
by  fFriis  to  the  eldest 
Sons  of  Peers. 

54.  Is  the  same  as  that  of  the 
anderU  Barony. 

57.  Descent  of  DtgnUies  by  Let- 
ters Patent. 


Descent  of 
Dignities  by 
Tenure. 


Section  1. 

T\IGNITIES  by  tenure  appear  to  have  always 
-■^  been  hereditary,  and  to  have  descended  in  the 
same  manner  as  the  castles  or  manors^  to  which  they 
were  annexed.  So  that  the  descent  of  dignities  of 
this  kind,  in  the  male  line,  was  exactly  similar  to  that 
Tit.  29.  c.  3.  of  estates  in  fee  simple,  unless  the  castles  or  manors 

to  which  the  dignity  was  annexed  were  entailed  j  for, 
in  that  afae,  the  dignity  descended  to  the  person 
entitled  to  the  castle  or  manor,  under  the  entail,  as 
appears  from  the  cases  that  have  been  stated  in  a 
former  chapter. 


c.  1.  §  46. 
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S.  In  ancient  times  the  right  of  primogeniture 
appears  to  have  taken  place  in  the  descent  of  digni- 
ties by  tenure,  to  females,  as  well  as  to  males.  For, 
Bracton,  in  treating  of  the  partition  of  estates  among  76  a. 

!u  1.     i_  •  -.1  Brit.  c.  72. 

coparceners,  says,  that  where  a  mansion  or  castle  was 
caput  comitatus  or  haronice^  it  was  not  divisible,  prop^ 
^Jus  gladii  quod  dividi  non  potest ;  for  by  such  a 
division  earldoms  and  baronies  would  be  destroyed. 
Per  quod  deficiat  regnum^  qtiod  ex  comitatibus  et  baro^ 
nils  dicitur  esse  comUtutum.  Now,  as  the  eldest  jsister 
had  a  right  to  the  principal  mansion  ^*tire  esneciee^  to  '"^*»  ^-  ^• 
which,  if  it  was  caput  comitatus^  or  baronke^  the  service 
of  attending  parliament  appears  to  have  been  always 
annexed,  she  would,  in  those  times,  have  been  en- 
titled to  the  dignity.  And  this  was  exactly  conform- 
able to  the  feudal  law,  in  which  an  indivisible  feud 
descended  to  the  eldest  daughter. 

3.  The  descent  of  earldoms  and  baronies  in  the  ^V^^  F<»d. 
reign  of  Edward  I.  appears,  from  the  answers  of  the 
parliaments  of  England  and  Scotland,  previous  to  the 
adjudication  of  the  succession  to  the  crown  of  Scot- 

land,  to  have  been  to  the  eldest  daughter.     And 

Lord  Coke  has  cited  a  charter  of  King  Edw.  III.,  4  Inst.  c.  40. 

in  which  the  right  of  the  eldest  sister  to  the  earldom 

of  Pembroke  is  fully  recognized. 

4.  With  respect   to  dignities  by  writ,  whatever  Descent  of 
doubts  existed  formerly  respecting  their  being  here-  wnt!  ***   ^ 
ditary,  it  appears  to  have  been  fully  settled  in  the 

time  of  Lord  Coke,  that  they  were  descendible  to  all 

« 

the  lineal  heirs  of  the  person  first  summoned.  The 
right  of  primogeniture  takes  place  among  males;  and, 
in  default  of  males,  they  are  descendible  to  female 
heiis,  and  transmissible  by  such  female  heirs  to  their 
descendants. 
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5.  This  doctrine  was  admitted  in  the  case  of  the 

barony  of  Grey  of  Ruthyn,  in  1640 ;  but  was  mote 

fuDy  considered,  and  solemnly  established,  in  tjie 

following  case* 

BaroDy  of  6.  In  1673,  Catherine  Lady  O'Brien  claimed  the 

ColliQs'291.  ^^^^^  of  Clifton  of  Leighton  Bromswold;  and  her 

petition  having  been  referred  to  the  House  of  Lords, 
the  Committee  of  Privileges  reported — "  That  Jervas 
Lord  Clifton  was  summoned  by  writ  to  parliament, 
6  Jac.  I»,  by  the  title  of  Lord  Clifton  of  Leighton 
Bromswold ;  so  as  the  barony,  being  a  fee  simple, 
ought  to  descend  from  tlie  said  Lord  Clifton  upon 
his  heirs;  and  that  the  Lady  Catherine  O'Brien 
being  the  heir,  gradually  and  lineally  descended  from 
the  said  Lord  Clifton,  the  barony  did  of  right  descend 
to  her  and  her  heirs.*' 

It  was  ordered  that  the  Judges  should  give  their 

opinion  in  this  case ;  which  they  did  in  the  following 

words. 

Jouni.vol.l2.      "  Th^  I-ord  Ch.  Just,  of  the  King's  Bench,  Lord 

^2».  Ch.  Just,  of  the  Common  Pleas,  Chief  Baron  Turner, 

Baron  Littleton,  Justice  Atkins,  Justice  Ellis,  and 
Baron  Thurland,  were  unanimous  in  their  opinions, 
that  taking  the  case  in  fact  to  be  as  His  Majesty's 
Attorney  General  reported  it  to  be,  and  as  it  stood 
transmitted  to  that  House,  they  found  it  to  be  thus, 
as  to  that  lady's  claim  of  the  said  barony.  That  Sir 
Jervas  Clifton  was  summoned  to  parliament  by  the 
name  of  Jervas  Clifton  of  Leighton  Bromswold,  by 
writ  dated  9  Ja.  L  ;  that  accordingly  he  did  come 
and  sit  in  parliament  as  one  of  the  peers  of  Eugland  j 
that  he  died  16  Ja.  L,  leaving  issue  behind  him, 
Catherine,  his  sole  daughter  and  heir,  who  marned 
to  the  Lord  Aubigny,  afterwards  Duke  of  Leno* ) 


Title  XXyi.   Dignities.   CA.  in.  $  6—8.  207 

thiit  the  said  duke,  17  Ja.  I.,  was»  by  letters  patent, 
created  Baron  Leighton  of  Leighton  Bromswold,  in 
the  county  of  Huntingdon,  to  bim  and  the  heirs  male 
of  his  body,  whereof  none  were  then  living ;  that  the 
petitioner  was  lineally  descended  from  him,  and  was 
his  heir,  (by  the  said  report,)  and  as  mich  then  claimed 
the  barony  of  Clifton.  All  which  being  admitted  to 
be  true,  they  were  of  opinion,  first,  that  the  said 
Jervas,  by  virtue  of  the  said  writ  of  summons,  and 
his  sitting  in  parliament  accordingly,  was  a  peer  and 
baron  of  this  kingdom,  and  his  blood  thereby  en- 
nobled y  secondly,  that  his  said  honour  descended 
from  him  to  Catherine,  his  sole  daughter  and  heir, 
aad  successively,  after  several  descents,  to  the  peti- 
tioner, as  lineal  heir  to  the  said  Lord  Clifton ;  thirdly, 
that  therefore  the  petitioner  was  well  entitled  to  the 
said  dignity."  ♦ 

The  House  resolved,  that  the  said  Catheriiie  Lady 
O'Brien  had  right  to  the  barony  of  Cliflx)n.* 

7*  The  descent  of  dignities  by  writ  is,  in  scnne 
respects,  difierent  from  that  of  lands ;  for  possession  Tiu  29.  c.  3. 
does  not  affect  it,  as  every  person  claiming  a  dignity 
must  make  himself  heir  to  the  person  first  summoned, 
not,  as  in  the  case  of  lands,  to  the  person  last  seised. 

8.  In  consequence  of  this  principle,  a  brother  of  The  Half 
the  half  blood  shall  inherit  a  dignity,  in  preference  to  f^^^^^^ 
a  sister  of  the  whole  blood.    Thus,  Lord  Coke  says,  j  j^^^  15  ^^ 
"  Of  dignities,  whereof  no  other  possession  can  be  3  Rep.  42  a. 
had  but  such  as  descend  (as  to  be  a  duke,  marquis, 
earl,  viscount,  or  baron,)  to  a  man  and  his  heirs, 
there  can  be  no  possession  of  the  brother,  to  make 
his  sister  inherit  i  but  the  younger  brother  being  heir 


■^-^■^ 


*  The  doctrine  established  in  this  case  has  been  admitted  in  a 
gvitt  number  of  modern  cases,  which  will  be  stated  hereafter. 
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(as  Littleton  saith)  to  the  father,  shall  inherit  the 
dignity  inherent  in  the  blood,  as  heir  of  him  that  was 
first  created  noble/' 

9«  Lord  Hale,  in  a  note  to  this  passage,  published 
by  Mr.  Hargrave,  observes,  that  if  it  was  a  feudal 
title  of  honour,  as  the  earldom  of  Arundel,  or  barony 
of  Berkeley,  there,  possessio  Jrairis  should  hold  well, 
because  the  title  was  annexed  to  land. 
Cro.  Car«  10.  A  question  was  moved  in  parliament  in  16 

Coliins  195-  ^^**  ^*  ^'^^P^cting  the  barony  of  Grey  of  Ruthyn, 

which  was  originally  created  by  writ  of  summons. 
Lord  Grey  died,  leaving  a  son  and  a  daughter  by  one 
venter,  and  a  second  son  hy  another  venter.  The 
barony  descended  to  the  eldest  son,  who  sat  in  par- 
liament, and  afterwards  died  without  issue*  lie 
question  was,  whether  the  second  son  should  inherit 
the  barony,  or  the  sister;  and  the  opinion  of  the 
jottm.yol.4.  Judges  was  required ;  \^o  resolved,  that  there  was  not 

8  Term  XL      any  possemo  fratrk  of  a  dignity,  but  it  should  go  to 

*^^*  the  younger  son,  who  w^s  fueres  natus  j  and  the  sister 

was  only  hasres  facta,  by  the  possession  of  her  brother, 
of  such  things  as  were  in  demesne,  but  not  of  digni- 
ties ;  whereof  there  could  not  be  an  acquisition  of 
the  possession. 

Collsit,  286.       11.  In  the  case  of  the  barony  of  Fitzwalter  in  1668, 

the  same  objection  was  made  before  the  Privy  Council : 
and  the  question  being  put  to  the  two  Chief  Justices, 
and  Lord  Ch.  Baron  Hale ;  diey  all  agreed  that  the 
half  blood  was  no  impediment  to  the  descent  of  ft 
dignity. 
Abcysnee  of        12.  When  dignities  by  writ  were  first  introduced, 

^^*'*^'       they  were  probably  descendible,  in  default  of  males, 

to  the  eldest  female ;  in  conformity  to  the  rule  then 
existing  respecting  the  descent  of  baronies  by  tenut«« 
But  in  coufse  of  time  it  became  established,  that 


Title  XXVL    Digmtki.  Ot.  n\.  §  12— 15,  209 

where  a  person  possessed  of  a  dignity  by  writ  died, 
leaving  only  daughters  or  sisters  ;~  as  the  dignity  was 
of  an  impartible  nature,  it  fell  into  a  dormant  state, 
and  was  said  to  be  in  suspence  or  abeyance. 

13..  Lord  Coke  has  stated  a  case  in  23  Hen.  III.  ^}^^'  1^.«- 
in  these  words  :  — "  Note,  if  the  earldom  of  Chester  Partition,  18.  . 
descend  to  coparceners,  it  shall  be  divided  between 
them,  as  well  as  other  lands.  And  the  eldest  shall 
not  have  this  seigniory  and  earldom  to  herself,  entire, 
qux>dnoUu  Adjudged,  per  totam  ctiriam.'*  And  he 
makes  the  following  observations  on  this  case. — 
*^  By  this  it  appeareth  that  the  earldom  (that  is,  the 
possessions  of  the  earldom)  shall  be  divided ;  and 
that  where  there  be  more  daughters  than  one,  the 
eldest  shall  not  have  the  dignity  and  power  of  the 
earl ;  that  is,  to  be  a  countess.  What  then  shall 
become  of  the  dignity  ?  The  answer  is,  that  in  that 
case,  the  King,  who  is  sovereign  of  honour  and  dig- 
nity, may,  for  the  uncertainty,  confer  the  dignity 
upon  which  of  the  daughters  he  please ;  and  this 
hath  been  the  usage  since  the  Conquest ;  as  is  said.*' 

14.  The  above  observations  of  Lord  Coke  do  not 
seem  to  be  well  founded ;  for  it  appears  from  Dug-  . 

dale,  that  ^anulph  Earl  of  Chester  died  in  16  Hen.  III.  Bar.  vqI.  I. 
without  issue,  leaving  four  sisters,  of  whom  the  eldest,  coilins  99. 
Maud,  was  married  to  David  Earl  of  Huntingdon, 
brother  to  William  King  of  Scotland,  by  whom  she 
had  a  son,  sumamed  Scotus,  who  ^lucceeded  Ranulph 
in  the  earldom  of  Chester ;  but  the  reason  was,  that 
in  the  partition  of  the  vast  possessions  of  Ranulph, 
this  John  Had  for  his  part,  his  mother  being  dead,  the 
whole  county  of  Chester. 

15.  The  decision  cited  by  Lord  Coke  must  have 
taken  place  on  the  death  of  the  above-named  John  in 
1237,  according  to  M.  Paris,  leaving  four   sisters; 

Vol.111.  P 
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but  it  canncyt  be  relied  on  as  an  autittmty;  ftrit 
appears  from  Knyghton,  c.  35.,  that  this  was  a  specid 
and  arbitrary  exertion  of  the  prerogative,  by  which 
the  King,  probably  from  jealousy  of  the  great  powers 
and  regalities  of  the  Earls  of  Chester,  continuing  in 
the  presumptive  heir  to  the  crown  of  Scotland,  not 
only  took  the  dignity  of  the  earldom  into  his  cm 
hands,  but  also  all  the  lands  appertaining  to  it; 
making  compensation  to  the  four  sisters  of  the  la^ 
earl,  in  other  lands. 
Dugd.Bar.  i6.  It  appears  to  have  been  held,  so  late  as  in  the 
VfA.  2. 245.    ^^.^  ^^  BjNiTy  VI.,  that  the  eldest  daughter  had  a 

superior  claim  to  'that  of  her  sisters,  to  the  dignity 
of  their  ancestor.  But  whatever  might  have  been 
the  old  law,  the  doctrine  laid  down  by  Lord  Coke 
was  fully  established  in  his  time ;  and  it  was  sooo 
aftier  resolved  by  the  Judges  and  the  House  of  Lords, 
that  where  a  dignity  is  descendible  to  heirs  general, 
and  the  person  possessed  of  it  dies,  leaving  only 
daughters  or  sisters,  or  cdheirs,  it  falls  into  abeyance, 
or  rather  becomes  vested  in  the  Crown,  during  the 
continuance  of  the  coheirship. 
Collins,  175.  17.  Thus  in  the  case  of  the  earldom  of  Oxford,  a 
535.  report  Was  made  to  the  House  of  Lords  by  Lewd  Ch. 

Just.  Crewe,  that  he,  with  the  Lord  Ch-  Baron, 
Justices  Doddridge,  Yelverton,  and  Baron  Trevor, 
had  considered  the  titles  of  the  competitors  to  the 
baronies  of  Bulbedk,  Sandford,  and  Badlesmere  j  vxA 
they  certified  that  the  same  baronies  descended  to 
the  general  heirs  of  John,  the  fourtii  Eari  oiOifod^ 
who  had  issue,  John,  the  fifth  Earl  of  Oxford,  «nd 
tluree  daughters,  one  of  them  itaarried  to  the  Lord 
Latimer,  another  to  Wingfield,  and  another  to 
Knightley ;  which  John,  the  fifth  Earl  of  Oxford, 
dying  without  issue,  those  baronies  descenited  upo« 

10 
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th^  ^augfit^rs,  as  his  sisters  and  heirs;  btft  these 
d^g^ties  being  entire  and  not  dividable,  they  became 
incapable  of  the  si^me,  otherwise  than  by  g^  from 
the  Crown ;  and  they  in  strictness  pf  law  reverted  to 
and  were  in  the  disposition  of  King  Henry  VIIL 

The  House  of  Lords  certified  to  the  JGng,  that  for 
the  baronies,  they  w?re  wholly  in  his  Majesty's  band, 
to  dispose  of  at  his  pleasure. 

18.  The  expression  tJ^at  baronies  in  abeyi^Bce  are  The  Crown 
wholly  in  the  disposal  of  the  Crown,  is  too  general  j  "J^l  ^i™*" 
for  it  is  not  in  the  power  of  the  King  to  4il»pose  of  Abeyane*. 
such  baronies  to  a  stranger.     The  Crown  bds  only 
ibe  prerogative  of  terminating  the  abeyance  or  sus- 
pension of  a  dignity,  by  nominating  any  one  oi  the 
coheirs  to  it :  and  such  nomination  operates,  not  as 
a  new  creation  cf  a  biM^ny,  but  ap  a  revival  of  the 
ancient  one.    For  the  nominee  becomes  entitled  to 
the  place  and  precedence  of  the  ancient  barony  to 
vrhieh  he  is  noininated. 

19.  This  prerogative  does  not   however   appeiMr 
to  have  been  of  ancient  da^te,  for  thou^  Lord  Coke, 
in  the  passage  above  cited,  respecting  the  earldom  of 
Chester,  carries  it  up  to  the  Conquest,  as  was  sai4  * 
yet  in  hi3  Reports  he  says,  Camden  told  him,  some  12  Rep.  11 2. 
held,  that  if  a  baron  died  having  issue  divi^rs  daughters, 
the  Kjng  might  confer  the    dignity  on  hjim  who 
quirried  ftny  of  th^m }  as  had  been  done  in  divecs 
cases :  vi^  in  the  case  of  Jj>Td  Cromwell,  who  had 
issue  divers  daughters,  and  King  Henry  VI.  con- 
ferred the  dignity  upon  Bourc|iier,  who  m.^rried  the 
yoiniige^t  d^i^hter ;  and  he  was  caljled  Lord  Cromp 
w^    The  Crown  h^s,  however,  exercised  this  pre* 
rogative  in  so  many  sji^bsequeiit  instances,  that  it 
cannot  now  be  questioned. 
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W.  Robert  Devereux,  Earl  of  Essex,  Viscount 

Hereford,  and  Lord  Ferrers  of  Chartiey,  a  baronjr 

descendible  to  heirs  general,  died  without  issue  in 

164«6,  leaving  his  two  sisters  his  coheirs.     In  I67S 

I    Sir  Robert  Shirley,  grandson  -  of  Lady  Frances,  one 

of  the  sisters  and  coheirs  of  the  said  Earl  of  Essex, 

Journ.  was  Summoned  to  parliament,  by  writ,  directed  to 

Vol.  13. 130.  Robert  Shirley  de  Ferrers,  Chevalier.     It  was  opened 

to  the  House  by  the  Lord  Chancellor,  how  his  Lord- 
ship came  in  upon  descent,  so  no  introduction  to  be : 
and  he  was  placed  upon  the  barons  bench,  next  below 
Lord  Berkeley. 
18  March,  21.  In  1720  a  writ  of  summons  was  issued  to 

Journ.  Hugh  Fortescue,  by  the  title  of  Hugh  Fortescue  de 

Clinton,  Chevalier.  When  he  took  his  seat,  the  Lord 
Chancellor  explained  to  the  House  his  descent ;  how 
he  was  one  of  the  heirs  of  Theophilus  late  Earl  of 
Lincoln,  and  Baron  Clinton,  which  barony  was  then 
in  abeyance  between  Mr.  Fortescue  &nd  Samuel 
Kelle,  Esq. 
Journ.  22.  In  1763  a  writ  of  summons  was  issued  to  Sir 

vol.  30.  403.   iprancis  Dashwood,  Baronet,  by  the  title  of  Lord  Le 

Despencer ;  the  Lord  Chancellor  informing  the 
House  5f  Lords  that  he  was  one  of  the  heirs  of  Lady 
Mary  Fane,  in  favour  of  whom  and  whose  heirs  King 
James  I.  had  revived  the  ancient  barony  of  Le  De- 
spencer. Thereupon  he  was  allowed  to  take  his  seat 
upon  the  upper  part  oi  the  bench,  next  above  Lord 
Abergavenny, 

23.  The  barony  of  Willbughby  de  Eresby  fell  into 

abeyance  in  the  year  1779,  by  the  death  oi  Robert 

^  Bertie,  Duke  of  Ancaster,  without  issue,  leaving  Lady 

'  Priscilla  Barbara   Elizabeth,   and  Lady  Georgiana 

Charlotte,  his  sisters  and  coheirs.    In  the  foUowHig 
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year  His  Majesty  confirmed  that  barony  to  Lady 
Friscilla  Barbara  Elizabeth,  then  the  wife  of  Peter 
Burrell,  Esq^  since  created  Lord  Gwydir. 

24*.  When  the  King  terminates  the  abeyanee  of  a  Mod«oftcr- 
barony  in  favour  of  a  cpmmoner,  he  directs  a  writ  of  Abeyance* 
summons  to  be  issued  to  him,  by  the  style  and  title 
of  the  barony  which  is  in  abeyance ;  as  in  the  cases- 
of  Lord  Ferrers  and  Lord  Le  Despencer;     Where  the 
person  in  whose  favour  an  abeyance  is  determined  ^s 
already  a  peer,  and  has  a  higher  dignity,  there  the 
King  confirms  the  barony  to  him  byjetters  patent : 
and  in  the  case  of  a  female,  the  abeyance  is  also 
terminated  by  letters  patent* 

25.  Formerly  it  was  the  practice  to  confirm  the 
barony  to  the  coheir  and  his  or  her  heirs ;  but  now  it 
is  more  properly  to  the  heirs  of  his  or  her  body:  * 

for  no  one  can  be  heir  of  the  body  of  the  person  in 
whose  favour  the  abeyance  is  terminated,  without 
being  also  lineally  descended  from  the  persoa  first 
summoned. 

S6.  Where  the  abeyance  of  a  barony  i&  terminated  Effect  of  a 
by  a  writ  of  summons,  different  opinions  have  been  ^*Ju*^h"® 
entertained  respecting  the  extent  of  the  operation  of  of  a  Coheir, 
such  a  writ.     Some  eminent  persons  are  said  to  have 
held,  that  where  a  barony  is  in  abeyance  between  the 
descendants  of  two  coheirs,  and  the  King  issues  his 
writ  of  summons  to  one  of  the  heirs  of  the  body  of 
one  of  the  two  coheirs,  the  abeyance  is  thereby  ter- 
minated, not  only  as  to  the  person  summoned,  and 
the  heirs  of  his  or  her  body,  but  also  as  to  all  the 
heirs  of  the  body  of  such  original  coheir.     But  the 
better  opinion  seems  to  be,  that  the  efiect  of  a  writ 
of  summons,  in  a  case  of  this ,  kind,  is  only  to  termi- 
nate the  abeyance,  as  to  the  person  summoned,  and 
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the  heirs  6f  his  or  her  body ;  arHl  that  upon  failtii^ 
of  heirs  of  the  body  of  the  {yersdn  so  summoned,  tke 
barony  will  again  fall  into  abeyance,  between  the 
remaining  heir  or  heirs  of  the  body  of  the  original 
coheir,  one  of  whose  heirs  was  so  sumxfioned,  if  atty, 
and  the  heir  or  heirs  of  the  body  of  the  other  cekeir. 
27«  This  latter  opinion  is  founded  upon  a  priiici- 
pie  of  law,  that  possession  does  not  affect  the  descent 
of  a  dignity ;  and  that  a  writ  of  summons  to  pariia- 
ment  by  an  ancient  title  (as  the  summons  dT  the 
eldest  son  of  a  peer,  in  the  lifetime  of  his  father,  by 
the  name  of  an  ancient  barony  then  vested  in  the 
father,)  will  not  operate,  SO  as  to  give  any  title  by 
descent,  collateral  or  lineal,  different  ftom  the 
Vide  Barony  course  of  descent  of  the  ancient  barony ;  and  that 
infra.  ^^*      ^^  ^^  claims  a  dignity  must  make  himself  heir  to 

the  person  on  wiiom  the  dignity  was  originally  con- 
!ferred  j  not  to  the  person  who  last  enjoyed  it 
Cases  of  S8.  Ih  coiisequehce  of  llie  practice  of  termi&atttrg 

Cohdrahip?    ^^  abeyance,  several  claims  have  lately  been  made 

to  a  coheirship  in  a  barteiy :  but  the  King  has  seldom 
terminated  the  abeyance  in  favour  of  one  of  the  co* 
heii«,  without  first  referring  the  caJse  to  the  House  of 
Lords,  ill  order  to  satisfy  himself  of  the  existeiltc  of 
the  barony,  and  who  the  persons  were,  between  utofli 
it  was  in  abeyance. 
Barony  of  29.  in  the  year  1764,  Norbome  Beikeley  petitioned 
Print^'casc*  ^^  ^^^Z  ^  be  nominated  to  the  ancient  barony  t)f 

Botetbtttt,  created  by  writ  in  33  Edw,  I.  directed  to 

John  Bbtetburt    Hiis  petition  having  been  referred 

Joura*  ^  ^^  House  of  Lordi^,  it  "was  there  resolved  thit  the 

vol*  30. 561.  barony  of  Botfetourt  ^ras  in  abeyance;  and  that  the 

petitioner  Was  ohfe  of  the  coheirs  of  John  Loid 
Botetbnit* 
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.A  writ  of  suiQmons  wts  aoon  after  directed  tQ» 
Mr.  Berkeley,  by  the  name  of  Norborne  de  Botetourt, 
Chevalier,  who  took  his  seat  accordiogly. 

SO.  In  1784,  Sir  John  Griffin  Griffin  petitioned  Baronj  of 
His  Maj^ty  to  be  nominated  to.  the  baropy  gf  Howard  wakkn,  ^ 
ef  Walden,  created  by  writ  of  9unimon»  in  39  EU».  VrintedCast^ 
directed  to  Lord  Thomas  Howard,  secpnd  son  of  the 
Duke  of  Norfolk,  the  petitioner  being  one  of  the  co* 
heirs  of  the  said  Lord  T(io|ns(9  iioward. 

The  House  qf  Lords  reaolTed  that  the  barony  of 
Howard  of  W^deq  was  in  abfy^nce,  and  that  the 
petitioi^er  was  one  of  the  coheirs  of  Japie$  the  thea 
1^  Lord  Howard  of  Walden.  Soc^i  af^r  iifhich  Sir 
John  Griffin  Griffin  was  suiniqpned  to  parliament  by 
writ,  as  Lord  Howard  of  Walden. 

31.  Lady  Henry  Fita^erald  petitioned  His  Majesty  Barony  of 
in  1805  to  be  nominated  to  the  barony  of  Roos,  as  j^j^J^case* 
ope  of  the  coheirs  of  Rol^ert  de  Bos  or  JIqqs,  who 
wfs  summoned  to  parliament  in  49  Hen.  III.  Thc^ 
House  oi  Lords  resolved  that  Sir  Thomas  Windsor 
Hunloke,  George  Earl  of  Esse:^,  and  the  petitioner^ 
were  the  coheirs  of  Robert  4e  Ros ;  and  that  the 
barony  which  was  vested  in  the  said  Robert  de  Roa 
reffiained  in  abeyance  betweep  the  said  Sir  T.  W, 
Hunloke,  George  Earl  of  Essf  x,  and  Lady  H^nxy 
Fitzgerald :  soon  after  ^i4iich  Hiif  Majesty  paQtrme4 
the  barony  tp  Lady  Henry  Fitzgerald. 

3^  In  ^807,  Sir  Cecil  Bishop  petitioned  the  King  Barony  of 
to  be  nominated  to  the  barony  of  Zouph  of  H wring-  ^nt^case. 
worthy  it  beuag  a  jbarony  by  writ,  as  appean^d  frpn> 
leveral  writs  of  summons  of  a  date  anterior  to  t^^ 
U  Rich.  II.,  in  which  year  it  was  well  ^:nown  that  th* 
first  instance  of  creating  a  baron  by  patent  took 
place.    The  House  of  Lords  resolved  that  the  barony  24th  April 
of  Zouch  of  Harringworth  was  a  barony  created  by  ^^^^* 
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writ  in  the  reign  of  King  Edw.  II.  and  therefore  de« 
scendible  to  heirs  general :  and  that  the  said  barony 
fell  into  abeyance,  upon  the  death  of  Edward  the 
last  Lord  Zouch,  between  Zouch  Tate  his  grandson, 
being  the  son  and  heir  of  Elizabeth  his  eldest  daughter, 
and  Mary,  wife  of  William  Connard,  Esq.,  his  youngest 
daughter,  which  said  Elizabeth  and  Mary  were  the 
only  daughters  of  the  said  Lord :  that  the  petitioner 
and  certain  other  persons  were  the  coheirs  of  the  said 
last  Lord  Zouch,  together  with  the  heir  or  heirs  rf 
the  body  of  the  said  Mary,  the  youngest  daughter  of 
the  said  last  Lord  Zouch  ;  if  the  said  M^  had  any 
heir  or  heirs  of  her  body  then  in  existence ;  and  if 
she  had  lefl  none,  such  were  the  sole  coheirs  of  the 
said  last  Lord  Zouch :  that  the  said  barony  was  in 
abeyance  among  the  ^id  coheirs,  and  consequently 
-  was  at  His  Majesfy's  disposal  *. 
Where  only  33.  In  all  cases  of  abeyance  of  dignities,  whenever 
Abeyaoce  ^^^  coheirship  determinei»  by  the  death  of  all  the 
tenninates.     daughters  or  sisters  but  one ;  or  by  the  extinction  o! 

all  the  descendants  of  such  daughters  or  sisters  but 
one^  by  which  there  remains  only  one  heir  to  the  dig- 
nity, the  abeyance  is  terminated,  and  the  person  who 
is  the  sole  heir  becomes  entitled  to  the  di^ty.  ^ot 
although  it  was  held  by  some,  that  in  the  case  of  the 
ante,  §  17.     earldom  of  Oxford,    the  Judges   had   given  their 

opinions  that  by  the  descent  of  a  barony  upon  co- 
heirs, it  became  so  completely  vested  in  the  Crown, 
that  no  person  could  afterwards  acquire  a  right  to  it, 
without  a  grant  from  the  Crown ;  yet  it  was  soon 
after  settled,  that  where  the  coheirship  ceased,  and 
there  remained  only  one  heir,  such  sole  heir  became 


*  Sir  Cecil  Bishop  has  been  summoned  to  ihb  barony* 
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entitled  to  it,  as  a  matter  of  rights  and  not  of  favour^, 
from  the  Crown. 

34f.  Sir  Robert  Ogle  was  summoned  to  parliament  Barony  of 
4  Edw;  IV.>  and  the  title  descended  to  Cuthbert  Ogle,  ^Sri,  Bar. 
who  was  summoned  to  parliament  5  Eliz.  and  died  ^oL  2. 3(»3* 
in  39  £liz.,  leaving  two  daughters  his  heirs ;  Joan 
married  to  Edward  Talbot,  a  younger  brother  to  the 
Earl  of  Shrewsbury,  who  died  without  issue;  and 
Catherine  married  to  Sir  Charles  Cavendish  of  Wei- 
beck«     Catherine  having  survived  her   sister,  and 
being  sole  heir  to  the  barony  of  Ogle,  obtained  special 
letters  patent,  4  Car.  I.,  declaring  her  to  be  Baroness 
Ogle  of  Ogle,  in  the  county  of  Northumberland,  to 
her  and  her  heirs  for  ever ;  a  copy  of  which  is  given  p.  412. 
by  Collins.    , 

35.  In  this  case  the  confirmation  might  have  been 
a  matter  of  favour :  and,  indeed,  an  opinion  seems  to 
have  prevailed  during  the  reign  of  King  Charles  II.» 
that  where  a  dignity  fell  into  abeyance,  it  was  in  the 
powier  of  the  Crown  to  extinguish  it  This  appears 
from  the  letters  patent  by  which  the  barony  of  Lucas 
of  Crudwell  was  granted  to  the  Countess  of  Kent ; 
in  which  there  is  a  proviso,  **  That  if  there  shall  be  . 
more. persons  than  one^  who  shall  be  coheirs  of  her 
body  by  the  said  Earl  of  Kent,  whereby  the  King's 
Majesty,  his  heirs  or  successors,  might  declai:e  which 
of  ibem  he  pleases  to  have  and  enjoy  the  said  honour, 
title,  and  dignity,  or  might  hold  the  same  in  suspence, 
or  extinguish  the  same^  at  his  and  their  pleasures ;  that 
nevertheless  the  said  honour,  title,  and  dignity  shall 
not  be  held  in  suspence,  or  extinguished,  but  shall  go 
to.and  be  held  and  enjoyed,  &c.'' 
.36.  But  the  doctrine,  that  where  a  dignity  fell  into 
abeyance,  it  might  be  extinguished  by  the  Crown> 
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appears  to  have  been  ftiUy  disproved  in  the  foliowin^ 
fiaronyof      case;  in  which  it  was  determined  by  the  House  of 

Coffins'soe.  I^^^  *^r  gr«**  ddiberation,  and  assented  to  by 
S.P.  the  Crown,  that  where  a  dignity  falls  into  abeyance 

between  coheirs,  whenever  there  is  a  detenmnation 

of  the  coheirship,  by  the  death  of  all  the  coheirs  ex« 

cept  one,  such  one  heir  becomes  entided  to  the  dignityi 

as  a  matter  of  right. 

Barony  of         87.  In  1694,  Sir  Richard  Vemey,  Kn^ht,  ckmed 

dTBrofe?^    the  barony  of  Broke,  as  Uneal  heir  to  Sir  Robert 

Coil.  322.      Willoughby,  who    wa»    summoned    to   pailisllReiit 

cp.     y  jj^^  VIL,  the  writ  being  directed,  Bobertd  WU- 

Umgkby  de  Broke^  CkeoaUer\    to  whom  succeeded 

Sir  Robert' Willoughby,  who  was  summoned  t6  p^ 

Uament  by  the  same  title,  and  sat  accordingly  temp* 

Hen.  VIII* :  from  him  the  barony  descended  to  Lady 

Mizabetfa  Greville  (she  having  survived  her  two  sitters^ 

who  died  without  issue),  from  whom  it  descended  to 

her  ^ndchild  and  heir.  Sir  Foulk  Ghrevilie,  Knigbt, 

(who  was  created  Lord  Broke,  to  him  and  his  heirt 

male) ;  but  who  dying  without  issue,  the  batxmy  de* 

scended  to  Margaret  Lady  Verney^  the  petitioner's 

grandmother. 

The  Attorney  General  argued  against  this  clsim» 
1st,  That  a  summons  by  writ  did  not  create  an  estate 
in  fee ;  for  that  anciendy  several  had  been  so  soio- 
moned,  and  yet  their  sons  had  never  been  suttinioned 
after  them :  nay,  sometimes  the  vety  person  itnt 
summoned  had  afterwards  been  omitted  to  b^  I3^* 
moned.  But  he  did  not  design  to  uige  that  any 
farther,  but  ^tixAy  insisted,  that  even  in  ^  tim^  ^ 
King  Heniy  VIL,  when  Sir  Robert  Wi»^ughby  "^f 
first  summoned,  it  waA  not  ccmsidered  as  a»  estate  m 
fee }  ur^ng  Latimer's  case^  and,  of  later  time«>  Abe#- 
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gavwEMiT^i  case,  and  Paget' s.  Sd,  That,  if  it  did 
daMend,  it  was  extinguished  in  the  cohenre  of  LAdy 
Mai^garet  Oieville ;   urging    the   Earl  of  Oxford's 


The  eounsri  ibr  the  petitioner  replied,  that,  as  to 
the    baronies  of  Latimer  and  Abergavenny,  those 
honours  followed  the  entail  of  the  lands,  as  baronies 
by  tenure.    As  to  the  resolutions  in  the  £arl  of  Ox- 
ford's case,  tonchii^  the  baronies  of  Bulbeck,  Sand- 
fiMd,  and  Badlesmere^  that  diey  were  in  His  Majesty'e 
disposition ;  they  allowed  that  the  King  might  db- 
pode  of  them  to  which  of  the  coheirs  he  pleased, 
diSffing  tile  coparcenership,  but  not  to  a  stranger,  nor 
to  the  heir  male  collateral,  who  had  no  right  thereto, 
so  loi^  as  there  were  heirs  general. 

The  House  of  Lords  resolved,  that  the  petitioner 
had  no  right  to  a  summons  to  parliament* 

A  committee  wto  appointed  to  draw  up  a  te^^ort 
to  the  Kii^  pursuant  to  the  said  resolution,  since  the 
chief  reason  for  rejecting  the  said  claim  seemed  to  be, 
that  &e  aaid  foatt>ny  was  fbr  some  time  lodged  in  co- 
heirs; and  that  therefore  it  was  in  His  Majesty^ 
power  to  hold  the  same  in  suqienoe  or  abeyance,  or 
to  extingui^  the  same. 

88.  llie  c<mimittee  was  adjourned  before  any  ib- 
port  was  made.  But  in  the  interim  several  peers,  %& 
the  Earls  of  Lindsey,  thamt,  Sussex,  and  Abir^don, 
the  Lord  Delawarre,  &c.,  who  had  baronieit  by  wdt 
m  them,  (some  whereof  hbA  at  that  time  mdy 
Aan^rters,)  looddng  upon  themselves  ccmcemed  from 
^vibat  was  menticmed  at  the  Gommittee  in  rebtion  to  Journ.  v.  15. 

442.  458* 

^  descent  of  such  bar osiies  on  cohdrs ;  moved  the  552. 
House  tiiat  a  day  might  be  «^tpointed  to  conaider  ^ 
^^rhat  bad^een  mentio^oed  by  somel«ords  on  that  day  in 
relation  to  the  descent  of  baronies  by  writ :  and  m  day 
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Was  appointed  accordingly.  In  pur»uaace  whexfioC 
the  Lords  who  interested  themselves  therein  were 
heard  by  their  counsel,  Mr.  Finch  and  Sir  Thomas 
Powis;  and  it  was  then  ordered,  that  the  King's 
'Attorney  <Teneral  should  be  likewise  heard  touching 
the  said  matter. 

The  Attorney  General  argued  for  the  King  against 
the  descent  of  baronies  by  writ,  and  the  counsel  for 
the  Lords  replied,  and  produced  precedents,  which 
being  collected  by  Mr.  King,  Lancaster  Herald,  were 
printed  on  that  occasion. 

This  printed  paper  is  entitled,  '<  Baronies  by  writ 
devolving  upon  coheirs,  enjoyed  by,  or  conferred  upon, 
the  person  or  issue  of  the  surviving  coheir,  where 
such  person  or  issue  become  sole  heir  to  the  barony."-^ 
It  contains  the  cases  of  Lord  St*  John  of  Basing,  Lord 
St.  Amand,  Lord  Roos,  Lord  Bardolph,  Lord  ConierB) 
Vipount  Lord  of  Westmerland,    Lord  Ogle,  and 
Lord  Clifford;    and   concludes  with   the  following 
observations :  "  If  a  barony  in  fee  once  suspended, 
or  put  in  abeyance,  by  falling  upon  coheirs,  cannot 
be  taken  up  again  without  some  instrument  from  the 
King  to  revive  it,  then  if  a  baron  in  fee  should  die 
leaving  two  daughters,  and  a  brother,  though  one  of 
,     the  daughters  should  die  ever  so  soon  after  the  death 
of  her  father,  yet  the  other  daughter  could  not  have 
the  title,  but  at  the  King's  pleasure.     And  if  both 
the  daughters  should  die  without  issue,  their  father^s 
brother  will  not  be  a  peer,  but  at  the  pleasure  of  the 
King :  nay,  if  such  a  baron  should  die  leaving  two 
daughters  and  his  widow  with  child  of  a  son,  upon  tha 
<ieath  of  such  baron,  the  title  will  be  suspended  till 
the  son  is  bom ;  and  according  to  this  rule  ^  son 
will  not  be  a  baron,  but  at  the  King's  pleasure,  be^ 
cause  the  title  was  once  suspended. 
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**  The  suspension  in  case  of  coheirs  doth  not  arise 
from  any  incapacity  either  in  the  hlood,  or  in  the 
persons,  of  the  coheirs ;  but  only  because  both  cannot 
take  the  barony  at  once  ;  and  neither  of  them  in  law 
is  preferred  before  the  other :  therefore  of  necessity 
the  title  in  such  a  case  remains  in  abeyance  or  sus- 
pence,  until  it  be  either  fixed  in  one  by  the  King^ 
whilst  there  are  sevenil  coheirs  in  being,  or  else  until 
it  is  fixed  in  one  by  the  law,  upon  her  or  her  issue's 
becoming  the  survivor ;  for  when  the  only  reason  for 
suspension  is  removed,  the  survivor  hath  the  same 
right  as  i£  she  at  first  had  been  the  sole  heir.     TTie 
ccmtrary  o{Hnion  to  this  doth  tend  to  the  extinguish- 
ment of  titles  of  honour,  in  such  cases  as  may  and 
w3i  frequently  happen  \  and  according  to  this  it  may. 
often  be  in  the  King's  pleasure  to  exclude  the  mde 
descendants  of  barons  in  fee  from  sitting  in  parlia*     ^ 
ment,  if  in  the  elder  brother's  Kne  the  title  of  honour 
ahoidd  be  ever  suspended  for  the  shortest  time,  by 
more  than  one  daughter." 

The  House  ordered  that  the  Heralds  should  be 
heard  as  to  the  said  precedents,  who  were  accordingly 
heard  at  the  bar,  in  relation  to  the  descent  of  baronies 
by  writ.  And  Sir  Thomas  St  Geoi^,  Garter,  made 
several  objections  to  the  said  printed  precedents; 
tipon  which  Mn  King  was  called  to  prove  the  same, 
^0  justified  them  by  the  books  and  records  of  the 
Heralds'  Office.  An  authentic  copy  of  the  King's 
recognition  of  the  barony  of  Ogle  in;  4  Cha.  I.  being 
^  at  the  bar  \  and  the  matter  being  reported  by 
feLord  Keeper;  the  question  was  put,  "  Whether  if  Journ.  ▼.  15, 
^person  summoned  to  parliament  by  writ,  and  sitting, 
^  leaving  issue  two  or  more  daughters,  who  all  die, 
one  (£  tliem  only  leaving  issue,  such  issue  has  a  right 


S2C  Tilk  XXVL    DigmOes.   Oum.  %S»,  S9* 

to  demand  a  summons  to  parliament  ;''-pf«nd  it  was 
resolved  in  the  affirmative. 

SQ.  The  principal  objection,  touehing  the  extin- 
guishment  of  the  barony  of  Broke,  by  reason  of  its 
Jottrn.  V.  15.  descending  to  coheirs,  being  removed^  Sir  Richsrd 
034,  643.  Vemey  claimed  the  barony  of  Willoughby  de  Binkei 
as  the  sole  heir  of  Sir  Robert  Willoughby  de  Broke.  | 
Sir  Thomas  Powis,  as  his  counsel,  read  a  list  of  '< 
those  peers  who  had  baronies  by  writ  in  them,  in-  ; 
eluded  under  higher  titles ;  and  also  a  list  of  tiiose  T 
Lords  who  then  sat  in  the  House  by  ^wtue  only  of 
original  writs  of  summons,  *and  by  descent  bm 
baronies  in  fee ;  and  a  list  of  several  ncMe  .ladies, 
^sidid  had  then  such  baronies  in  them,  some  (^wboiB 
had  been  declared  baronesses  in  pariiament :  and  in- 
i^nuated  to  the  Lords,  that  whfle  he  was  aiguiog  ^^ 
peer  into  the  House,  the  King's  counsd  were  aigoiDg 
several  noble  dukes  aind  earls  out  of  their  baroBieSy 
and  several  ^tting  barons  out  of  the  House.  For,  if 
a  summons  by  writ  was  not  an  estate  in  fee,  anil 
descendible^  t^en  might  the  King  choose  whether  he 
would  summon  those  barons  any  more  to  pariiainent, 
after  the  conclumon  of  the  present  parliament ;  vA 
so  by  that  means  would  subject  the  peerage  to  great 
uncertainties,  and  destroy  all  their  resc^iitioDs  ao^ 
judgements  touching  the  descent  of  such  baronies. 

The  King's  counsel  urged  several  instaaees  « 
ancient  times  against  l3fie  descent  of  such  baroB^ 
imd  argued  against  the  operation  of  the  wrk }  ^ 
that  in  this  case  it  did  not  appear  but  that  the  &st 
foundation  of  the  honour  might  have  been  by  p**^ 
ante,  c.  1.  or  for  life,  or  in  tail  male ;  and  vouched  Braa^^  * 
^  ^^-  case.     He  farther  insisted,  that  the  descent  oi  the 

barony  to  coheirs  did  merge  or  extinguish  it*  or  make 
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it  revert  td  the  down;  an4  that  it  iims  in  abeyance^ 
by  which  means  it  was  left  to  Ihe  clutches  of  the  iaw^ 
ISO  as  not  to  be  taken  out  from  thence,  by  any  person 
whatsoever,  otherwise  than  by  a  new  creation. 

The  petitioner's  counsel  replied,  that  the  honomr 
could  not  be  by  patent,  nor  by  writ,  with  a  limitation 
to  tixe  heirs  male :  for  that  there  was  issue  male  from 
eiush  of  the  two  Sir  Robert  Willoughbys;^  who  yet 
were  not  barons;  insisting  upon  the  right  of  the 
peerage  ingaieral,  and  that,  upon  the  true  construe- 
tion,  the  title  was  WiUoughby  of  Brcdi^e. 

Afler  long  debate,  it  was  resolved  that  Sii*  Richard 
Verney  had  a  ri^t  to  a  writ  of  summons  to  parlia* 
rnent^  by  the  title  ot^  Lord  WiUoughby  of  Broke. 

A  writ  of  summons  was  accordingly  issued  to  him ; 
and  be  was  seated  in  the  fiouse  of  Peers  by  descent, 
without  ceremony,  in  the  ancient  place  of  his  ancestor  Journ.yol.i5. 
Sir  Robert  Willoughby,  next  above  Lord  £ure.    '       ^^- 

40.  Since  this  detetminaticm,  several  claims  Have  Cases  of 
been  made  to  baronies  which  had  been  in  abeyance,  a^^vine 
upon  the  ground  that  tl^  abeyance  was  determined ;  Heir, 
and  that  the  claimant  was,  by  the  failure  of  heirs 

of  the  other  cofaeiis,  become  the  sole  heir  to  the 
^MiroDy. 

41.  Gm^erine  B9li»nham  claimed,  in  1717»   the  Barony  of 
barony  (tf  Bernan,  which  had  felfen  into  abeyance,  ^^"oL2K 
as  soke  heur  of  Sir  Mxn  Bouvehkr,  Lord  Bemers,  the  ^^^'  339. 
4%«ioe  being  thtan  termdiated.  ^^''^  ^^' 

The  petition  was  referred  by  His  Mi^esty  to  the 
Boose  ofLoxvis.  X.oid  Gfaireiidon  reported  fi-om  the 
CooMfirtee  of  Fmifeges,  that  «eareh  had  been  made 
BO  &r  back  as  the  reign  of  £dw.  IIL,  whether  any 
patent  had  been  granted  for  creating  Sir  John  Bour« 
chier  a  baron^  but  none  could  be  found  :  ^t  there 
^vas  produced  «  writ  of  summons  to  parliament  in 
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93  Hen.  VI.,  directed  Johanm  BourcKer  de  Bemeri^ 
along  with  several  other  writs  directed  to  him ;  aad 
also  several  writs  directed  to  his  grandson  and  heir.t 
That  the  Committee  had  inspected  the  Journals  of 
the  House  in  the  reign  of  Henry  VIH.  and  found,  the 
name  of  Lord  Bemers  entered  therciin,  as  present 
several  days. ' 

Hiat  it  appeared  to  the  Committee  that  the  peti- 
tioner was  (by  the  death  of  her  brothers  ind  sisters 
without  issue)  become  sole  heir  of  Sir  John  Bourchier 
Knight,  first  Lord  Bemers,  and  was  lineally  descended 
from  him. 

The  House  i^solved  that  the  said  Catherine  Boken- 
ham  had  a  right  to  the  said  barony  of  Bemers. 
Barony  of  42.  In  1794,  Mr.  Trefiisis  claimed  the  barony  of 

Printed'case.  Clinton,  as  sole  heir  to  Edward  Lord  Clinton,  who 

was  seised  of  the  said  barony  in  4  &  5  Phil.  &  Mary, 
which  had  fallen  into  abeyance  in  1693>  between  Lady 
Catherine  ^ooth,  Lady  Arabella  Rolle,  and  Lady 
Margaret  Boscawen :  that  in  1717  the  line  of  Lady 
Catherine  Booth  failed :  that  in  17^  the  King  had 
terminated  the  abeyance  between  the  heirs  of  Lady 
ante>  ^21.     Arabella  Rolle  and  Lady  Margaret  Boscaweo,  by 

granting  a  writ  of  summons  to  Mr.  Fortescue,  the 
heir  of  Lady  Margaret  Boscawen ;  and  that  by  the 
extinction  of  the  line  of  Lady  Margaret  Boscawen, 
the  abeyance  determined,  and  Mr.  Trefusis,  who  was 
the  sole  heir  of  Lady  Arabella  Rolle,  became  entitled 
to  the  barony. 
2ath  Fcbni.  The  House  resolved  that  the  petitioner  had  made 
"^  out  his  claim  to  the  title,  h5nour,  and  dignity  of 

Baron  Clinton ;  and  a  writ  of  summons  was  issued  to 
him  accordingly. 
5^»y  o^         43.  In  1798,  the  Marquis  of  Carmarthen  churned 
PrintodCase.  the  barony  of  Conyers,  created  by  writ  of  summoro 
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■to  Willtam  Conyers  in  1  Hen.VIII.  which  had  fallen  " 
into  abeyance  in  1557>  by  the  death  of  John  Lord 
Conyers,  leaving  three  daughters  and*  no  issue  male ; 
hut  the  abeyance  terminated- in  1664,  by  the  extinc- 
tion of  the  line  of  two  of  the  daughters,  and  Conyers 
"D'Arcy,  the  heir  of  the  thii^d  daughter,  took  his  seat 
in  the  House  of  Lords  as  Lord  Conyers,  to  whom  the 
petitioner  was  sole  heir.  »'     ■        , 

The  House  of 'Lords  resolved  that  the  petitioner 
had  made  out  his  claim  to  the  title,  honour,  and  dignity 
of  Baron  Conyers. 

.  •  44.  Sir  John  Griffin  Griffin,  in  whose  favour  tlie  barony  of 
abeyance  of  the  barony  of  Howard  of  Walden  was  WsUdcn. 
•  terminated  in  1784;  having  died  without  issue  ;  and  ^ij?'^^*  ^**^' 
there  being  a  complete  failure  of  heirs  of  the  coheir  ante  ^  30. 
under  whom  he  derived  ;  the  barony  was  claimed  in 
1807  by  C.  A.  Ellis,  an  infant,  as  the  sdie  heir  of  the 
other  coheir,  being  the  heir  of  the  last  Earl  of  Bristol. 
The  Committee  of  Privileges  resolved  that  the  peti- 
tioner had  made  out  his  claim.  .      ^ 

45.  It  has  been  held  by  the  House  of  Lords,  in  a  Attainder  of 
redent  case-,  that  where  a  barony  was  in  abeyance  ^"?  ®/  ^^^ 

'  -^  -^  Coheirs  does 

between  two'  persons,'  the  attainder  of  one  of  them  notdetermine 
for  high  treason  did  ftot  terminate  the  abeyance,  and  ^  ®    ejance. 
give  to  the  other  a  right  to  the  barony. 
.   46.  Thomas  Stapleton  of  Carle  ton,  in  the  county  Barony  of 
of  York,  esq.,  claimed  the  barony  of  Beaumont;  and  ^^.*""V^^^- 
stated,  that  Henry  de  Beaumont  was  summoned  to 
parliament  in  the  second,  thirds  fourth,  and  several 
other  years  of  the  reign  of  Edward  IL,  and  sat  in 
parliament.  That  the  barony  of  Beaumont  descended 
to  WiUiam  Lord  Beaumont,  who  died  24  Hen.  VIL 
without  children,  leaving  an  only  sister  Joan.     That 
ihe  «m1  Joan  married  John  Lord  Lovell,  and  had 
issue  A  SOD,  who  died  without  issue,  and  two  daugh. 
Vol.  hi.  Q 
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ters :  Joan,  who  married  Sir  Bryan  Stapleton»  to 

whom  the  claimant  was  heir  at  law ;  and  Fridesiwide, 

^who  married  Sir  Edward  Norris.    That  Fridesvide 

had  two  sons,  Sir  John  Norris^  who  died  without 

issue ;  and  Henry  Norris,  who  was  attainted  of  high 

treason  in  S7  HemVIIL,  and  from  ifriiom  the  Earl  of 

'Abingdon  was  lineally  descended,  and  was  his  heir. 

That,  upon  the  death  of  Sir  John  Norris  without 

issue,   tiie   abeyance  in  the  barony  of  Beaumont 

ceased ;  and  the  whole  right  and  claim  to  the  same 

vested  in  the  heirs  of  Joan  the  eldest  sister*  That  the 

f  petitioner  was  the  heir  general  of  Henry  de  Beamnont, 

who'  was  £rst  summonedto  parliament ;  and  therefore 

-appr^ended,  and  was  advised,  that  he  had  a  legal 

claim  to  the  said  barony. 

This  petition  was  referred  to  the  Attorney  Grenecal 
(Sir  John  Scott),  who  reported—"  That  an  important 
question  arose,  whether  by  the  attainder  of  Heniy 
Morris,  the  abeyance  was  determined,  and  the  heirs 
vof  the  ddeA  sister  exclusively  entitled  by  descent  to 
the  barony  of  Beaumont,  by  reason  of  the  incapacity 
of  Henry  Norris's  heirs  thereby  created,  to  claim 
through  him?  Upon  this  point  he  humbly  certified  to 
His  Majesty,  ^that  he  had  not  been  able  to  find  any 
satisfactory  determination  ;  and,  inasmuch  as  this 
point  materially  afiected  His  Majesty's  royal  preroga- 
tive, and  the  principles  of  law,  with  respect  to  the 
descent  dT  honours  and  dignities,  he  humbly  presumed 
to  submit  to  EUs  Majesty,  that^  before  any  act  wai 
done  pursuant  to  the  prayer  of  the  petition,  it  nught 
be  fitting  to  refer  the  whole  matter  of  the  petition  to 
the  House  of  Peers.*' 

The  petition  having  been  refen^  aecordiogly^ 
it  was  contended  by  Mr.  StajJeton's  counsel)  that 
the  coheirship  was  determined  by  the  attainder; 
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and  iltet  the  case  of  Charletcm  Lord  Powis  was  in 
point 

In  that  ease.  Lord  Fowis  died  seised  of  tke  barony  Coffins,  398. 
of  Powis,  which  was  created  by  writ,  leaving  two 
dai^ters ;  Joan  married  to  Sir  John  Grey,  and  Joyce 
married  to  Lord  Tiptdft.  Joyce  left  issue  a  son,  John 
Loid  Tiptoft,  who  was  created  Earl  of  Worcester^ 
and  y^M  attainted  of  high  treascm,  and  executed, 
10  Edi  IV.  Joan  had  issue  a  son  Henry,  who*  left 
isaae  a  son  Ricfaaid,  who  left  issue  a  son  John;  Nei- 
ther Henry  nor  Bidiard  were  ever  summoned  to  par- 
liament ;  but  John,  who  was  ten  years  old  when  the 
Earl  of  Worcester  was  attainted,  was  summoned  to 
parliament  S2  £d.  IV.,  by  the  title  of  John  de  Grey 
de  Powis.  And,  in  this-  caae,  it  could  not  be  said 
that  Jolm  de  Grey  had  the  barony  by  favour  of  the 
Crown  J  because  he  was  summoned  to  the  first  par- 
liament  which  was  holden  after  the  attainder  of  the 
Earl  of  Worcester,  and  his  attaining  his  age  of  £1 
jears ;  when  it  could  not  be  supposed  he  had  done 
any  service  to  his  King  and  countiy,  to  merit  such  a 
favour. 

The  Lords  referred  a  question  of  law  to  the  Judges, 
viz.  <*  Whether,  supposing-  tihe  claimant  to  havd 
proved  himself  one  of  the  coheirsof  the  body  of  Henry 
de  ^aumont ;  and,  supposii^  a^  barony  to  have  been* 
created  in  the  said  Henry  and  the  heirs  of  his  body; 
tltt  clatmaat  was  then  entitled  of  right  to  sudl  barohy^ 
aGoordk%  to  the  state  of  the  pedigree  last  delivered^ 
in  on  his  part  ?" 

On  tbe  25th  day  of  June  1795,  the  Lord  Qiief 
Justice  of  the  Commcm  Pleas  (Eyre)  delivered  the 
fi^owing  opinion  of  the  Judges  on  this  point,  after 
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*  *  A 

"Stating  the  question  in  the  precise  .form  in  which  it 
appears  above.* 

"  My  Lords,  the  Attorney  General, .  on  the  part  of 
the  Crown,  summed  up  his  objections  to  the  claim 
in  a  very  few  words.  He  said,  he  opposed  the  claim 
on  this  single  point,  that  the  claimant  Mr.  Stapleton 
was  not  the  heir  of  Henry  de  Beaumont ;  that  it  was 
not  enough* that  he  might  be  apart,  a  moiety  for 

^  instance,'  of  the  heir ;  that  he  must  have  the  complete 
character  in  him.     Your  Lordships  question  supposes 
Mr.  Stapleton  to  have  sufficiently  made  out  his  pedi-   | 
gree,  and  that  he  is  to  be  taken  to'  be  one  of  the 
coheirs. 

• "  Coheirs  derive  to  themsdves  title  to  the  inheiit- 
ance  of  their  ancestor  by  descent ;  they  are  heir  to 
the  ancestor.  Our  books,  in  particular  Sir  Edurard 
Coke's  comment  on  Littleton,  section  of  coparceners, 
points  out  the  manner  in  which  they  claim.  They 
are  altogether  vmis  hceres^  unum  corpus  :  their. heir- 
ship  is  tmitas  juris :  the  whole  body  of  the  coheirs, 
tovever  numerous,  must  unite  to  constitute  the 
heir. 

,  «  To  illustrate  this  doctrine,  Sir  Edward  Coke  puts 
the  case  of  the  inheritance  of  coheirs,  sued  for  in  our 
courts  ;  he  says^  they  must  all  join  in  B^prcecipe,  for 
they  all  make  but  one  heir.  He  puts  another  case  or 
coheirs,  claiming  to  take  imder  a'  limitation  to  the 
right  heirs  of  A. ;  and  he  states  the  law  to  be,  that 
one  of  the  coheirs  standing  alone  cannot  tike  any 
thing ;  for  he  is  not  the  right  heir  of  A.  The  case, 
tis  h^  puts  it,  is  a  particular  oioe  ;  and,  in  its  circum- 


*  From  a  manuscript  in  his  own  handwriting,  for  the  u«eof  wbica 
I  am  indebted  to  the  kindness  of  Sir  Thomas  Flumer.  M*R* 
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stanceS)  approaches  .  towards  the  case  now  under ' 
consideration.  But  I  choose  to  disentangle  it,  in  this 
part  .of  the  argument,  of  those  circumstances,  and 
state  it  simply  as  an  authority,  that  one  coheir  does 
not  come  within  the  description  of  heir,  and  cannot 
claim  as  heir.  .  ' 

"Coheirs  hold  in  coparcenary:  they  are  called 
coparceners,   because   they   participate  in   one  in- 
heritance,  derived  to  them  by  one  title.     Though 
they  participate,  our  books  say,  no  man  doth  know* 
his  part  in  severalty  :   they  therefore  occupy  that 
which  is  ckpable  of  occupation,   in  common.    But 
though  no  one  knows  his  part  in  severalty,  yet  each 
man's  quantity  of  interest  in  the  whole  inheritance  is 
well  knovm  :  for  instance,  if  he  is  one  of  two  coheirs, 
he  is  entitled  to  a  moiety ;  if  one  of  three,  to  a  third, 
and  so  on  ;  and  if  the  subject  of  the  inheritance  is 
in  its  nature  partible,  lands  for  instance,  he  may  sue 
his  writ  of  partition,  and  make  division  of  the  subject 
into  moieties,  thirds,  &c.  as  the  case  shall  be.  And, 
.  when  that  is  done,  instead  of  participating  in  one 
inheritance,  each  coparcener  takes  the  part  allotted 
to  him  in  severalty.     He  then  loses  his  character  of 
coparcener,  and  becomes  sole  owner  of  the  part  allotted 
to  him  ;  but  it  must  be  remembered,  that  the  effect 
and  operation  of  this  partition  pursues  the  nature  of 
his  original  right  in  the  whole  inheritance  ;  he  has 
still  but  a  part  of  it,  though  he  holds  it  in  a  different 
manner.    This  operation  of  partition  is,  of  necessity^ 
confined  to  inheritances,  the  subject  of  which  is  in 
its  nature  partible  ;  it  applies  not  to  inheritances  in 
their  nature  impartible.    Coheirs  must  therefore  con- 
tinue to  hold  such  inheritances  for  ever,  in  the  same 
manner  a^  they  held  partible  inheritances  before  par- 
tition  J  with  this  difference  only,  that  the  law.haa 
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pr0yided  certain  meaQs,  adapted  to  the  nature  of  Bome 
impartible  inheritaiu;eS|  for  enabling  coheirs  to  bold 
th&m  in  coparcenary^  with  benefit  and  advaqt^ge  to 
the  Fholie  body  of  the  coheirs ;  and  with  due  regard 
to  jl^e  quantity  of  ^tere^t  each  pf  the  coheirs  m^y 
claim  in  the  inheritance. 

*^Thus  the  coheirs  of  an  advowson  present  by  turns; 
and  the  castle  goe^^  to  the  elder  coheir,  she  making 
compen^tipn  to  the  others ;  and  other  instances  might 

be  m.«ntioned. 

'^A  peerage  is  a  most  transcendant  honour  and  dig- 
nity ;  but  it  is  still  in  the  eye  of  the  law  an  inheritance, 
and  it  will  descend  to  coheirs  in  the  same  manner  as 
other  hereditaments  do  descend.  The  title  of  the  co- 
Iieirs  of  a  barony  is  that  of  unus  hcmres^  untm  corpus'; 
it  i^tmitas  juris :  they  must  take  it,  and  it  must  vest 
in  them,  as  the  heir  of  the  ancestor.  This  inheritance 
stands  at  the  head  of  the  class  of  inheritances,  in  their 
nature  impartible.  But  it  is  an  inheritance  of  such 
a  nature,  producing  fruits  of  dignity  and  of  public 
duty,  individual  and  incommunicable  by  any  of  the 
common  means  which  the  law  has  provided  for  the 
enjoyment  pf  impartible  inheritances  j  that  when  it 
happens  to  vest  in  coheirs,  it  necessaiuly  falls  into  a 
dormant  state.  No  single  coheir  can  assert  a  claim  to 
it,  for  such  a  claim  would  be  contrary  to  his  interest :  he 
.  does  but  participate  in  the  inheritance ;  he  can  there- 
fore sustain  no  claim  to  tlie  whole  of  it :  and  ^ 
inheritance  is  so  singularly  circumstanced,  that  even 
the  whole  body  of  the  coheirs  can  assert  no  claim  to 
it,  because  they  are  incapable  of  possessing,  or  in  any 
manner  enjoying  it. 

*«  WhCTi  this  inherit^ce  is,  in  this  dormant  state,  it  is 
said  to  hfi  in  abeyance ;  not  in  abeyance  in  the  ordi- 
nary 9ense  of  the  term,  as  was  ob^emd  by  Mr.  A*^ 
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toniey  General,  in  which  it  id  applied  to  an  estate  ia 
fee  simple  or  freehold  in  suspence,  floating,  fnCmg- 
no  where,  and  vesting  in  no  one  ;  but  it  simply  de- 
notes,  that  the  title  to  a  barony,  which  has  descended 
upon,  and  is  vested  in  cohdrs,  remains  in  them  in  an 
inactive  and  dormant  state,  incapable  of  being  asserted 
or  being  enjoyed.    That  none  of  the  ordinary  means 
provided  by  law  for  making  impartible  inheritances . 
productive  to  coheirs,  could  be  i^lied  to  this  inhe- 
ritance.    One  remedy,  and  one  only,  has  been  pro- 
vided by  law  for  the  case  of  a  dormant  peerage  j  it  is, 
sui  Jttris,  of  a  most  extraordinary  nature,  but  very 
suitable  to  the  dignity  of  the  subject  to  which  it  is 
applied  :  I  mean  the  prerogative  right  of  calling  one 
of  the  coparceners,  by  wjit  of  iSummons,  to  sit  in  the 
seat  of  his  ancestor.     He  wiUj  from  thenceforth,  be 
ia  the  exclusive  possession  and  enjojrment  of  the  in^ 
hentance,  and  will  hold  it  to  him  and  the  heirs  of  his 
body ;  yet  still  he  is  but  one  of  the  coheirs  of  his 
ancestor,  and  the  rest  of  the  coheirs  still  remain  co- 
heirs :  and,  in  the  event  of  the  failure  of  heirs  of  the- 
body  of  that  coheir,  whom  the  prerogative  hath  thus 
preferred,  the  other  coheir  (if  but  one)  would  take 
th0  whole  inheritance ;  or,  if  there  were  more  than 
one,  the  barony  would  again  &I1  into  abeyance.     I 
have  stated  what  I  take  to  be  the  true  nature  of  this 
abeyance  of  a  barony :  it  falls  into  abeyance,  because, 
in  point  of  right,  no  one  coheir  can  sustain  a  claim  to 
it ;  and  because  all  the  coheirs  together,  though  they 
constitute  the  complete  heir  to  the  ancestor,  cannot 
claim  it  with  efiect,  and  therefore  cannot  claim  it  at 
all.  The  eflTect  of  the  prerogative  right  of  calling  ona 
tf  the  coheirs  to  at  in  the  seat  of  his  ancestor,  is  not 
to  change  the  nature  of  his  origihal  title  to  participate 
in  ihe  inheritance  ^  nor  does  it  in  any  manner  enlarge 
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the  quantity,  of  his  interest  in  the  inheritance,  as  it 
stood  originally. ;  it  takes  nothing  from  the  title  c^^tbe 
other  coheirs ;  it  does  not  attract  their  portion  of  the 
heirship,  and  unite  it  with  that  of  the  coheir  preferred; 
but  it  creates  a  title  to  sit  in  the  seat  of  the  ancestor, 
in.  a  great  degree  collateral, to  the  title  by  inheritance. 
The  prerogative  is  only  restricted  to  issue  the  writ  of 
s)immons  to  one  of  the  persons  who  has  part  or  share 
in  that,  title  :  the  interposition  of  the  prerogative  is, 
^  as  I  have  before  observed,  sui  juris^  entrusted  to  the 
Crown,  in  order  to  qualify  the  necessary  consequences 
of  the  law  of  descent  to  coheirs,  as  applied  to  the 
inheritance  of  a  barony  j  and,  I  apprehend,  it  proceeds 
upon- the  ground  of  the  law  being  as  I  have  stated  it 
to  be.  It  was  with  great  ability,  and  very  ingeni- 
ously turned  by  the  counsel  for  the  claimant,  and  used 
to  qualify  the  law  of  descents  itself,  instead  of  the 
effects  of  the  law.  It  was  not  denied  that  in  general 
many,  coheirs  make  but  one  heir ;  but  it  was  said, 
that  this  would  be  an  inconvenient  and  an  absurd  doc- 
trine, as  applied  to  a  barony :  that  the  coheirs  o{  a 
barony  were  all  of  the  blood  of  the  ancestor,  and 
must  all  be  capable  of  the  honour,  and  sitting  in  the 
seat,  of  the  ancestor;  inasmuch  as  the  King,  by  his 
prerogative,  could  prefer  any  one  of  the  coheirs,  and 
place  him  in  the  seat  of  the  ancestor :  that  there 
were  therefore,  in  tlie  coheirs  of  a  barony,  a  plurality 
of  persons,  all  capable  of  succeeding  to  the  dignity ; 
and  that  they  were  therefore,  in  effect,  a  plurality  of 
heirs.  Upon  this  they  proceeded  to  erect  their 
fabric. 

J    "A  barony,  say  they,  falls  into  abeyance  only  be- 
cause  there  is  a  plurality  of  heirs  capable  of  taking 

the  peerage  j  and  the  law.  knows  not  how  to  select 

-*.»»     .... 

one  from  amongst  them.    But  this  is  the  oflSce  of  the 


Title  XXVI,    Dignities.    Ch.  iii.  §  46.  233 

pater  patricgj  entrusted  to  the  Crown  so  long  as  the 
necessity  exists  ;  and  the  necessity  exists  so  long  as 
the.  plurality  exists.     That  as  the  law  abhors  abey- 
ance, the  moment  the  plurality  of  persons  capable  of 
sustaining  the  dignity  is  by  any  means  removed^  and 
only,  one  of  the  coheirs  thus  capable  of  sustaining  the 
dignity  is  left,  the  barony  is  no  longer  in  abeyance  ; 
tlie   Crown'  no  longer  finds  any  thing  upon  which 
the  prerogative  can  act :  and,  if  the  barony  is  neither 
in  abeyance  nor  extinct,  it  must  vest  in  the  single 
coheir,  .who  is  thus  left  without  a  cqRipetitor.     If 
they  had  built  upon  solid  foundations,  it  might  have 
been  necessary  to  have  gone  farther  into  this  case,  in 
order  to  see  whether  the  plurality  they  speak  of  has 
been  .removed ;  and  to  have  examined  with  care  the 
actual  situation  of  the  other  branch  of  this  noble 
family,  the  Norris  branch  \  to  have  considered  it  as  it 
stood  on  the  death  of  Sir  John  Norris  without  issue, 
which  is  the  moment  when  the  sole  right  of  this 
barony  is  supposed  to  have  vested  in  the  ancestor  of 
the  claimant ;    the  situation  of  the  Norris  branch, 
after  the  act  of  parliament  had  passed  for  restoring  the 
issue  of  Henry  Norris  in  blood ;  and  the  possible  situ- 
ation of  the  Norris  branch,  supposing  the  issue  of 
Henry  (who  was  attainted)  hereafter  to  fail,  and  the 
issue  of  his  sisters  to  continue.    Out  of  this  examina* 
tion,  many  questions  of  grave  and  weighty  consider- 
ation would  arise ;  and  they  would  require  more  time 
for  a  satisfactory  discussion  of  them  than  at  this  period 
of  the  sessions  of  parliament  could  probably  have  been 
spared. 

*'  Your  Lordships  might  possibly  entertain  a  doubt 
with  regard  to  these  questions,  as  well  as  to  another 
qaestion  j  namely,  whether  the  title  to  a  barony  can 
survive,  when  it  is  become  impossible  that  all  the 
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component  parts  of  it  can  vest  in  one  person.  Your 
Lordships  may  entertain  a  doubt^  whether,  as  to  ques- 
tions of  this  nature,  there  are  the  proper  parties  befere 
you,  whom  these  questions  do^  in  point  of  inheritance^ 
concern. 

<<  But»  my  Lords,  upon  the  best  consideration  te 
could'give  to  tifie  case  now  m  judgment,  we  huinbly 
tSkr  it  to  your  Lordships  as  our  clear  opinion,  that  the 
argument  in  support  of  the  plaintiff's  title  is  fallacious; 
and  he  being  but  a  coheir,  his  claim  to  be  solely  en- 
titled to  this  barony,  as  it  has  been  made  for  him,  is 
unfounded. 

"  My  Lords,  the  nature  of  the  prerogative  right 
infers  no  capacity  in  the  coheir.     The  prerogative  is> 
on  the  contrary,  a  provision  for  the  incapacity  of  th|B 
coheir.  There  is  no  plurality  of  persons   capable : 
the  plurality  is  of  persons  incapable,    either  stand- 
ing alone  or  even  uniting.    The  abeyance  is  not 
produced,  by  the  law  not   knowing  how  to  select 
from  among  capable  persons :  the  abeyance  is,  be* 
cause  there  is  no  one  capable,  and  also,  because  all 
are  incapable.   Abeyance  cannot  determine  by  the 
removal  of  a  plurality  of  persons  capable,  because 
such  a  plurality  never  existed  :  abeyance  determines 
by  uniting  all  the  detached  parts  of  the  title  in  one, 
and  by  that  means  restoring  to  the  title  activity  and 
capacity  to  be  possessed  and  enjoyed.     And  unles* 
the  claimant  could  make  out,  that  the  efifect  of  the 
actual  situation  of  the  other  coheir  at  the  period  he 
has  chosen  to  fix  upon,  namely,  the  death  of  Sir  John 
Norris  without  issue,  was  such,  that  all  the  compo» 
nent  parts  of  the  title  of  heirship  did  unite  in  this 
claimant,  he  can  nevet  take  this  barony  out  of  abey- 
ance by  his  own  strength,  or  Sustain  a  claim  to  be 
solely  entitled  to  it.    This  is  th6  ^ound  upon  \rtiich 
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the  Attomej  General  8tood»  and  we  appr^end  lie 
has  sustained  it. 

*^  In  this  case  we  have  not  derived  much  assistance 
from  authorities  or  precedents*  The  case  of  the  ba- 
rony of  Powia  was  mentioned,  and  seemed  to  approach 
this.  We  must  call  that  case  to  the  qonsideration  of 
yourLoidsbjps  from  your  Journals,  not  being  informed 
of  the  particular  grounds  of  law  on  which  it  proceeded. 
I  will  mention  one  case  from  Coke  upon  Littleton. 
Supposing  this  barony  not  to  be  extinct  (concerning 
which  we  are  not  called  upon  to  deliver  any  opinion), 
and  the  present  claimant  be  a  coheir,  let  the  situa- 
tion of  the  other  coheir  be  whatever  the  counsel  for 
the.  claimant  would  wish  it  to  be  (except  that  there  is 
no  failure  of  issue  naturaUter),  the  efiect  of  which 
mi^ht  be,  that  the  title  of  that  coheir  would  run  up- 
ward3  -to  the  common  ancestor,  and  from  thence  faU 
down  in  the  course  of  the  descent  of  the  Stapleton 
line,  and  unite  with  their  title  in  the  person  of  the 
claimant }  I  conceive  that  one  of  the  cases  mentioned 
by  Sir  Edwiird  Coke,  and  upon  which  the  claimants 
counsel  relied  for  another  purpose,  proves,  that  the 
claimant  cannot  make  title  to  the  whole  inheritance. 
Sir  Edward  Coke,  on  the  authority  of  Fleta,  sajrs,  if 
a  man  be  seised  o£  lands  in  fee,  and  has  issue  two 
daughters,  and  one  of  the  daughters  is  attainted  ef 
felony ;  the  father  dies,  both  daughters  being  alive ; 
the  one  moiety  shall  descend  to  the  one  daughter, 
and  the  other  shall  escheat    It  was  argued  on  the 
part  of  the  claimant,  that  though  one  coheir  could 
not  make  himself  complete  heir,   to  take  under  a 
limitation  in  the  case  of  descent,  the  law  was  more 
favourable  to  coheirs.  Aod  it  is  so;  but  kKt  the  extent 
of  the  favour  hfi  mwked :  in  ^q  case  put,  the  law 
Pftys  attention  to  ik»  real  interest  of  the  coheir,  and 
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gives  it  eflfect-by  allowing,  in  the  case  of  two  coheirs 
and  one  attainted,  where  the  attainder   prevented 
the  lands  from  descending  in  coparcenary,  that  part 
.     of  the  inheritance,  which  fairly  belonged  to  the  other 
coheir,  to  descend  upon  her,  in  the  determinate  form 
of  an  undivided  moiety ;  which  proves  that  she  re- 
mained in  the  contemplation  of  the  law  but  a  coheir,. 
entitled  only  to  participate  in  the  inheritance,  as  she 
would  have  done,  if  her  sister  had  not  been  atteiinteS : 
and  the  utmost  favour  that  could  be  found,  was  to 
give  her  the  benefit  of  that  participation  in  the  only 
way  in  which  she  could  take  it:  for,  according  to 
the  case  of  Royston  v.  Reading,  reported  by  Mr.  Ser- 
jeant Salkeld,  page  242,  there  can  be  no  such  descent 
as  the  descent  of  a  moiety  to  one  coparcener  as  heir. 
Which  affirms  the  general  rule  of  law  upon  which  the 
whole  argument  rests,  that  the  title  of  coheirs  must, 
in  some  manner  or  other,  unite,  in  order  to  entitle 
any  one  coheir  to  claim  as  heir  to  the  ancestor. 

"I  forbear  troubling  your  Lordships  farther.  The 
answer,  which  the  Judges  submit  to  your  Lordships, 
is,  that  supposing  the  claimant  to  have  proved  him- 
self to  be  one  of  the  coheirs  of  the  barony  of  Beau- 
.  mont,  he  is  not  entitled  of  right  to  such  barony, 
according  to  the  state  of  the  pedigree  last  defivered 
on  his  part." 
26  June,  The  House  of  Lords  resolved  and  adjudged,  "  that 

^^^^'  it  did  not  appear  that  the  petitioner  was  then  entitled 

to  the  honour,  title,  and  dignity  of  Baron  Beaumont" 
Printed  47.  Mr.  Stapleton  presented  another  petition  to 

Dom!proc.    ^^^  Majesty,  representing,  that  having  established 
^796.  by  evidence  that  he  \yas  the  sole  heir  of  Joan,  Lady 

Stapleton,  and  one  of  the  coheirs  of  Henry  fest 
Baron  Beaumont ;  and  that,  though  not  exclusively 
entitled  to  the  said  barony,  he  had  proved  himself  to 
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be  one  of  the  rightful  heirs  of  the  said  barony  ;  but 
the  said  barony  being  in  abeyance,  the  same  was  in 
His  Majesty's  disposal :  the  petitioner  therefore 
prayed,  that  His  Majesty  would  be  graciously,  pleased 
to  declare,  allow,  and  confirm  to  him  and  his  heirs 
the  said  barony  of  Beaumont.  This  petition  was 
also  referred  to  the  Attorney  General,  and  afterwards 
to  the  House  of  Lords ;  where  it  was  resolved  by  the  13  March, 

"  '  1798 

Committee  of  Privileges,  that  the  barony  of  Beau- 
mont  was  vested  in  William  Viscount  Beaumont,  by 
descent  from  his  father,  John  Lord  Beaumont,  (who 
was  summoned  to  and  sat  in  parliament  ll  Hcn.VL) 
as  a  barony  in  fee  :  that  the  said  barony  remained  in 
-  abeyance  between  the  coheirs  of  the  said  William, 
descended  from  his  sister  Joan ;  and  that  the  peti- 
tioner was  one  of  those  coheirs.* 

.  48.  With  respect  to  baronies  created  by  writs  of  Descent  of 
summons  to  the  eldest  sons  of  peers,  by  the  name  of  ^.re^"d%y 
baronies  vested  in  their  fathers,  it  has  been  determined  Writs  to  the 
that  they  are  hereditary  in  the .  blood  of  the  persons  of  Peers, 
so  summoned,  and  descendible  to  their  heirs  ;  there- 
lore,  that  where  the  eldest  son  of  a  peer  is  called  up 
to  the  House  of  Lords  by  writ,  and  takes  his  seat, 
and  dies  in  the  lifetime  of  his  father,  the  dignity  will 
descend  to  his  son. 

-  49.  The  barQny  of  Cliffords  of  Laiuisburg  was  Barony  of 
granted  by  letters  patent  to  the  Earl  of  Cork  and  the  ^JJ^sbure.  ' 

■      - 

*  Notwithstanding  the  respect  which  is  justly  due  to  the  very 
learned  opinion  of  the  Judges  in  this  case,  yet  it  may  be  observed^ 
tbat,  as  the  doctrine  of  abeyance  was  originally  founded  on  the  im- 
^rttMe  or  indivisible  nature  of  a  dignity,  and-as  ail  power  of-inhe- 
fi^Dg  the  barony  of  Beaumont,  by  one  of  the  coheir9>  isidesj/oyed 
by  the  attainder,  by  which  Mr.  Stapleton  is  become  the  only  person 
<^bl&of  enjoybg  it,  he  must  be  allowed  to  have  a  stronger  claim 
on  the  Crown  for  a  confirmation  of  the  dignity,  than  perhaps  ever 
*ri»ted  in  a  coheir  to  a  barony.  * 
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Joiini.ToL25.  heirs  nude  of  his  body.    Afterwards  he  was  cFfMted 
11—39.        -gg^j^  ^f  Burlmgton.    Charles,  his  ddedt  son,  vM 

catted  np  to  parliament  by  the  title  of  Lord  Cliffiml 
of  Laimsburg,  in  his  father's  lifetime ;  and  havhifg 
tdken  his  seat  under  that  writ,  died,  leaving  a  son, 
who,  in  1694,  claimed  to  be  entitled  to  the  said 
barony  to  which  his  father  had  been  called,  living  his 
grand&tfaer. 

"  The  Lord  President  reported  from  the  Lords 
Committee  for  Privileges,  to  whom  it  was  referred  to 
consider,  whethw,  if  a  lord,  called  by  writ  into  the 
ftttiher's  barony,  shall  happen  to  die  in  the  lifetime  of 
his  father,  the  son  of  that  lord  so  called  be  a  p«er> 
and  hath  right  to  demand  his  writ  of  summons  ?  That 
their  Lordships  find  no  precedent  in  this  case.'' 

"  A  debate  arising,  whether  Charles  Lord  Clifeird, 
(son  and  heir  of  Charies  late  Lord  Cliflford.ofLauns- 
burg,  deceased,)  who  was  called  by  writ  to  parliament 
in  the  lifetimfe  of  his  father,  the  present  Earl  of  Bur- 
lington, hath  right  to  sit  in  pariiament,  this  House 
was  of  opinion,  that  the  said  Charles,  now  Lord  Clif- 
ford, hath  right  to  a  writ  of  summons  to  pariiament 
as  Lord  Clifford  of  Launsburg/'     A  writ  of  sumrtons 
was  issued  to  ^him,  and  he  took  his  seat  accordingly* 
50.  Where  a  writ  of  summons  is  issued  to  the 
eldest  son  of  a  peer>  by  the  nanie  of  a  bftrony  not 
vested  in  his  father,  it  operates  as  a  new  creation  <»"* 
barony,  and  makes  it  descendible  to  all  the  lifieal  hef»> 
male  and  female,  of  the  person  so  summoned. 
Bardny  of         51.  In  the  third  year  of  King  Charles  L,  J^^ 
PrtoSS'        the  eldest  son  of  William  Eaxl  of  Deri)y,  was  calkd 
Caset,  up  tol^e  Hpuse  of  Lords  by  a  writ  directed  Jecobo 

^,       Strang€,  OttvaUer^  and  was  seated  in  the  place  ^^**^ 
jK  ii/        *  ancient  barons  of  Strange  of  Knockin,  though  *hw 

barony  was  not  in  his  father. 
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This  title  descended  to  William  Earl  of  Derby, 
wfaa  died  without  issue  in  173^* 

Jiames  Duke  qf  Ath<^  who  was  the  heir  general  of 
WHUmii  Earl  of  Derby,  claimed  the  barony  of  Strange^ 
created  by  this  writ  of  summons ;  stating,  that  King 
Henry  YII.  had  created  Thomas  Lord  Stanley  Earl 
of  Derby,  ta  ham  and  the  heirs  male  of  his  body ; 
that  the  said  title  and  dignity  came  by  mesne  descents 
to  Ferdinando  Earl  of  Derby,  who  died  seised  thereof 
leaving  three  daughters ;  that  the  Said  Ferdinando 
did  not  die  seised  of  any  title  or  dignity  of  a  baron 
created  by  letters  patent ;  and  whatever  tides  and 
dignities  he  had,  which  were  created  by  any  writ  or 
writs  of  summons  to  parliament,  descended  to  his 
said  three  daughters. 

That  the  said  title  and  dignity  of  Earl  of  Derby  came 
to  William,  brother  of  the  said  Ferdinando,  as  heir  male 
of  the  body  of  the  said  Thomas  ;  but  the  said  William 
never  was  seised  of  the  title  or  dignity  of  a  baron. 

That  James,  the  petitioner's  ancestor,  whose  heir 

he  was,  eldest  son  of  the  said  William,  was  summoned 

» 

in  3  Cha.  L  as  a  baron,  the  writ  being  directed  Jacobo 
Strange^  Chevalier;  and  being  also  summoned  to 
several  succeeding  parliaments,  sat  and  voted  by  the 
title  of  Lord  Strange,  in  the  lifetime  of  his  father, 
the  said  William  Earl  of  Derby. 

That  upon  the  death  of  the  said  William  Earl  of 
Derby,  the  said  James  ^  Lord  Strange  succeeded  to 
the  said  tide  and  dignity  of  Earl  of  Derby,  and  died 
seised  diereof,  to  him  and  the  heirs  male  of  the  body 
^  t^  said  Thomas  Earl  of  Derby,  and  of  the  said 
title  aqd  digmty  of  Lord  Strange,  to  him  and  his 
I  1^^  And  the  said  tide  and  dignity  of  Lord  Strange 
^we  fa^  mesne  descents  to  the  then  late  Earl  c^' 
^rby,  vAh>  died  without  issue  in  1735. 
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^  ^  ITiat  the  said  JatQes  Duke  of  Athol  was  cousia 
and  next  heir  to  the  said  then  late  Earl  of  Deiby» 
and  great  grandson  of  the  said  James  Lord  Strange^ 
and  consequent  y  entitled  to  the  said  title  and  dignity 
of  Lord  Strange. 

That  the  only  objection  which  had  been  made  to 

his  claim  was,  that  the  heralds  ranked   the  Lord 

Strange  in  the  place  of  the  ancient  barons  of  Knockin ; 

from  which  two  arguments  were  drawn, — Ist.  That 

the  said  James  had  no  right  by  descent  to  the  old 

.    barony  of  Strange  of  Knockin,  because  that  descended 

.    to  the  three  daughters    and  coheiresses  of  FenU- 

nando ;  and  the  writ  of  summons  directed  to  him  by 

the  name  of  James  Strange,  Chevalier,  could  not 

operate  as  a  new  creation,  because  he  was  not  ranked 

•  as  puisne  baron,  but  took  an  ancient  place. 

^  '   2d.  Though  the  rank  given  by  the  heralds  to  the 

Lord  Strange  could  not  take  from  him  his  right  to 

sit  and  vote  as  a  lord  of  parliament,  by  virtue  of  the 

King's  writ,  .yet  it  was  to  be  looked  on  as  an  evidence, 

that  the  King  thought  the  old  barony  of  Strange  of 

Knockin  was  in  William  Earl  of  Derby,  and  intended 

to  summon  the  Lord  Strange  into  his  father's  barony ; 

and  therefore,  William  Earl  of   Derby  having  no 

barony  into  which  his  son  could  be  summoned,  the 

King  was  deceived.     To  which  it  was  answered,  that 

the  fact  of  Ferdinando's  having  left  three  daughters 

was  then  fully  known  ;  for  it  appeared  by  an -entry 

Vol.3.  841.    on  the  Journals,  that  upon  a  claim  made  by  Anne 

Countess  of  Castlehaven,  the  eldest  daughter  and  one 
of  the  coheirs  of  Earl  Ferdinando,  it  was  ordered 
that  the  writ  of  summons,  and  the  rank  and  place  of 
the  said  James,  should  be  no  way  prejudicial  to  the 
ligbt  and  claim  of  the  said  Anne,  or  any'  of  the 
daughters  and  coheirs  of  the  said  Ferdinando, 


\ 
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'  That  the  King's  j|^rant  of  nobility  bj  writ  of  suni'i' 
motM  was  not  gouged  by  any  of  the  rules  by  which . 
his  gift  of  lands  was  governed  at  the  common  law« 
The  King's  gift  of  lands  was  n<^  good,  but  byliis- 
letters  patent,  and  by  special  words  of  grant    No. 
inheritance  passed  from  him  without  the  word  heirs : 
and  if  he  was  deceived  in  the  motive  which  induced 
him  to  grant,  his  grant  Was  void,  and  he  might  by  his 
prerogative  repeal  it  by  scire Jacias.    But:  if  a  eom-« 
moner  was  once  summoned .  to  parliament,  and  sat^ 
his  >  blood  was  ennobled,  and  his  title  and  dimity- 
descended  to  his  heirs  ;  though  the  King's  motive  to . 
summon  him  was  merely  personal,  viz.  to  have  his. 
advice  and  counsel ;  though  there  were  no  words  in  > 
the.  writ  of  summons  from  which  the  King's  intention' 
could  be  cdUected,  to  give  to  the  person  summoned  > 
the  state^  title,  and  dignity  of  a  baron,  much  less  to 
expound  it  an  estate  of  inheritance.     When  the; 
person  summoned  sat,  the  writ  of  summons  had  its 
&11  eflfect,  and  could  not  afterwards  be  avoided,  or. 
made  not  to  have  been.     His  creation  into  the  state 
and  dignity  of  a  baron  was  by  operation  of  law,  in 
consequence  of  .his  once  sitting,  and  did  not  depend 
OQ  the  King's  intention ;  which  it  would  be  of  dan-* 
gerous  consequence  to  be  guessing  at,  after  such  a. 
length  of  time.    The  only  point  on  which  such^  a. 
Imetoi^  d^ended,  was,  whether  the  person  summoned 
aat    If  he  once  sat  in  parliament,  the  law  ennobled . 
lus  blood,  wd  gave  him  a  barony  in  fee. 

The  Houfeof  Lords  resolved,  that  the  petitioner  Lords  jfdtirit/ 
WM  entitled  to  the  said  barony  of  Strange,  created\^^*-^-  ^^• 
l>y  the  said  writ  in  3  Cha.  I. 

Si.  In  the  n^xt  year,  Richard  Earl  of  Burlington  Barony  of 
daimed  the  dignity  of  Baron  Clifford ;  stating,  that  lS  Journ* 
K^fbert  de  Clifford  was  summoned  to  parliament  in.  vol. 25.  \V24 
VOI..UL  !l 
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Atated         38  £dw.  I.  M  a  batoo^  and  that  the  said  larony  came 
.^'  <797«    {2y  mesne  descents  to  Heniy  Lord  Cliffoid^  \dio  wu 
cceated  fay  King'  Henry  VIII.  Bail  o£  Cumberland, 
to  Urn  and  the  'heirs  male  of  his  body.    Thai  the 
said  titles  qame  by  mesne  descents  to  George  Ead  of 
Cumberland,  who  died^  leaving  only  om  daughter, 
the  Lady  Anne,  by  which  the  title,  and  digni^  q£ 
Earl  of  Cumberlaiid  came  to  Sir  Ehorcis  Cliflbid,    j 
brother  to  the  said  Greoige,  a»  heir  aude  of  the  body    j 
of  the  said  Henry:  but  the  said  Francis  neii^er  ^m    i 
seised  of  the  tild^  er  dignity  of  a  baron.    That  the 
said  barony  of  diffiyrck  descended  to  the  saM  Laii^ 
Aime  Ciifibrd^  from  whom  it  deacended  to  the 
daughters   and<!oheiis  of  the  then,  late   £arL<if 
Thimet.     That  Henry  Gliffiml^  (the  petitioner's  an- 
cestor,) eldest  son  of  the  said  Fiands  Eirl  of  Cum- 
berland, was  sunmionedi  to  pailianieat  in  the  iifethne 
of  his  &ther,  ktS  Cha.  I.,  without  any  letters  patMt, 
the  writ  being  directed  Heimeo  C^ffbrd^  Ckeualiert 
and  sat  and  Voted  in  that  and  sewsal  succeeding 
parliaments.   That  the  said  Henry  Lord  C^iffiml  left 
issue  only  one  dau^rter,  Mizab^i,  who  intenoarfied 
irith  Rkhisrd  Eaii  of  Burlington,  to  which  ESizabedi 
Countess  of  Builington,  the    petitioner  was  gseat 
grandson  and  heir.     That  ther^re  the  title  aad|^^ 
digtti^  created  by  the  said  tmt  of  summons^,  in* 
virtue  of  which  the  said  Heniy  Clifford  sat  and  voted^ 
in  parliament,  was  descended  to  the  petitioner,  who 
'  was  sole  heir  to  the  said^  Heniy  Lend  Clifl&ryL 

Id.  t30;  The  House  of  Lords  resolved,,  that  the  p^dtioner 

ms  entitled  to  the  barony  of  Cliffi»^,  creisitediby  the 
said  writ. 

^.  There  can.  he  ho  doubt  but  that  the  Giown^  in' 
thB-twp.jnsaeeding  oases,  issued  its  writs  ofisuffuiiofl» 
upon  liia  i^ha  that  the  buoaies,  by  the  aam»  cS 
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which  these  persons  were  summbned,  w^re  then 
rested  in  th^  fathers:  but  this  proving  to  have 
been  a  mistake,  the  House  of  Lords  was  obliged  Xa 
admit  that  the  writs  operated  as  new  creat30fis« 

54.  It  is  observable,  that  in  the  two  preceding^^'^©  »"»««< 
cas^s  the  claimants  stated,  that  the  barcmies  by  the  ancient 
nain^  of  which  their  ancestors  were  summoned,  were  ^*">»y- 
not  then  vested  in  their  fathers.     From  which  it  may 
be  inferred,  that  an  opinion  then  prevailed  thtttt^ere 
waiS  some  di^renee  betweeii  the  operation  of  a  v^t 
tf  summons  to  the  eldest  ifon  of  a  peer  by  the  name 
of  a   Barony  vested  in  his  father,   and  that  of  a* 
similar  writ,  by  the  name  of  a  barony,  not  vested  iri 
liis  father. 

55.  This;  idea  was  probably  £hrst  suggested  by  the 
^  Inquiry  into  the  Manner  of  creating  Peers ;"  where^  ante,  c. i .  §35; 
speaking  of  the  practice  of  calling  up  the  eldest  son 
tif  a  peer  to  die^  House  of  Lords  by  the  title  of  a 
tturony  then  in  his  father^  the  author  says, — "The 
Imt  of  sumnions  llherefbre  seems,  n(k  so  much  to  be 
toiisid^ited  as  the  creaiion  of  a  barofr^  but  only  as  an 
instniment  <rf  conveyance,  dt  method  of  transferring 
s^  bardny  or  hondu^  fi-om  one  persbh  to  another.    For 
If  it  is  ndit  so,  v^at  reais^on  can  b^  given  why  the 
^dcftt  son  of  one  eari,  summoned  by  the  title  of  his' 
father's  barony^  ^ali  have  precedence  according  to' 
ffie  rank  and  i^ntiquity  of  that  barony ;  and  tjiat  the 
tflest'  son^  of  another  earl,  if  he"  be  by  patent 
fcrerted  to  a  tftle  or  barbny  fbf'eign  to  hii^  family,- 
AiH  be  considered  as  the  youngest  baron ;  and  to 
take  his  place  -in  the  House  accordingly.     I  speak, 
«Sid  I  thinli'  every  main  ought,  with  great  siibniigsidri 
<*  ^"^stHbject :  but,  if  I  mistake  .not,  the  law  everf 
^  this  'day  is,  that  thbugfa  the '  Is^  of  these  person^ 

^s  a  barony  in  fee  or  otherwise,  according  to  the 
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limitations  of  it ;  yet  the  first,  upon  whom  ,the  writ 

operates  only  by  way  of  instrument  of  conveyance^ 

has  no  other  title  in  the  barony  than  his  father  had,. 

from  ^hom  it  was  conveyed ;    and  therefore  if  the. 

'  father  has  only  an  estate  tail  in  the  barony,  the  state 

'  of  the  son,  though  summoned  by  writ,  is  not  enlarg^d^ 

nor  made  a  fee,  and  descendiUe  to  his  heirs  general." 

The  doctrine  here  laid  down  has  been  adopted  by 

the  House  of  Lords  in  the  following  case.  * 

Barony  of  56.  King  James  I.  by  letters  patent  created  Sir 

PnScasc,  B^l^rt  Sydney,  Lord  Sydney  of  Penshurst,  to  him  and 

1782.  the  heirs  male  of  his  body  ^  and  afterwards  created 

him  Viscount  Lisle  and  Earl  of  Leicester^  with  the 
same  limitations.  These  titles  descended  to  bis 
grandson  Philip,  whose  eldest  son»  Robert,  by  curtesy 
Viscount  Lisle,  was  in  1  William  and  Mary  summoned 
to  parliament  by  writ,  and  sat  and  voted  under  such 
writ  by  the  title  of  Lord  Sydney  of  Penshurst,  in  the 
lifetime  of  his  father. .  These  titles  descended  to 
John  Sydney  tlie  son  of  Robert,  who  died  without 
issue,  leaving  the  two  daughters  of  his  next  brother,. 
Mary  and  Elibsabeth  Sydney,  his  heirs  general,  and 
Jocelyne  his  youngest  brother,  his  heir  male ;  who 
became  Earl  of  Leicester;^  and  afterwards  died  without 
i^sue,  by  which  the  dignities  limited  to  the  heirs  male 
of  Sir  Robert  Sydney  became  extinct. . 

Upon  the  death  of  Mary  Sydney  without  issue,. 
Elizabeth  her  sister,  who  had  married  Mr.  Perry,, 
claimed  the  barony  of  Penshurst,  as^the.  sole  heir,  of 
Robert  Sydney,  who  was  summoned  to  parliament  by. 
«  writ.  '  ..  '  ^ 

The  Attorney  General  (Mr.  Wallace)  stated  m  hk 
report,  that  the  petitioner  claim^ .  the  *  baroay  oi^ 
Sydneyof  Penshurst,  as  beingr  Uie  sole  heir  general  oC 
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the  body  of  Robert  Sydney,  who  was  called  to.parlia^ 

ment  by  writ  in  vita  patris :  upon  a  supposition  that- 

the  effect  and  operation  of  the  writ  of  summcms  to 

parliament,  without  letters  patent,,  and  his  having 

sat  in  parliament  in  pursuance  thereof,  vested  a  title 

in  him  to  the  barony,  descendible  to  his  lineal  heirs. 

That  a  writ  of  summons  to  parliament,  and  a  sitting 

in  pursuance,  did  certainly,  in  general  cases,  ennoble 

the  person  and  his  descendants :    but  he  conceived 

that  the  eflfect  of  a  writ  of  summons  to  the  eldest 

son  of  an  earl  or  viscount,  by  the  title  of  his  father's 

barony;  or  to  the  eldest  son  <^  a  baron,  who  had 

two  or  more  baromes,  to  one  of  bis  father's  baronies ;' 

was  to  accelerate  the  succession  of  the  son-  to  the 

barony,  which,  on  his  father's  death,  would  descend  to 

him :  and  the  extent  of  the  inheritance  depended' 

upon  the  nature  of  his  father's  title  to  the  barony, 

whether  in  fee  or  in  tail  male.      That  the  usual 

manner  of  calling  up  the  son  of  a  peer  in  vita  patris, 

was,  by  writ  of  summons  to  the  barony  of  liie  father ; 

and  the  persons  thus  called  had  •  been  constantly 

j^ced  in  the  House  of  Lords  according  to  the 

antiquity  of  liieir  faUier's  barony.    Athough,  since 

the  statute  SI  Hen.  VIIL  c.  10.  for  placing  the  Lords, 

wheieby  the  preccklency  of  Peers  was  fixed  and  esta^ 

btished,  the  right  to  such  precedency  had  at  di£ferent 

times  come  under  the  consideration  of  the  House. ^  ^ 

and  although  it  did  not  appear  that  the  House  had 

determined  the  point ;  yet  it  was  highly  probable  that 

the  Lords  ha^  satisfied  liiemselves,  that  the  eldest  sony  ^^^  35"^* 

of  peers,  called  up  by  writ  into  their  fathers' baronies,  vol.  16.523» 

were^ntitledto  the  same  precedence  and  rights,  which 

they  would  have  been  entitled  to,  if  they  had  suc-^ 

needed  to  the  same  by  descent ;  and  that  the  calling 
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them  up  by  ivrit  in  thdr  father^s  lifetime  only  «ccele* 
r^ted  the  possession. 

That  he  was  of  opinion  that  the  effect  of  a  'writ  o£ 
supiaipns  tfi  Rdbert  Sydney,  to  his  father's  barony^ 
gave  to  him  the  like  iiiheri  his  father  had  in  the 

barony,  which  was  restrained  to  hero  mate  •  ?nd  tj^ 
the  petitioner  was  not,  as  heir  general,  entitled  to  ^ 
barony:  but  as  the  case  appeared  anomalous, . and 
never  to  have  been  precisely  determined,  he  thought 
it  adviseable  to  refer  it  to  the  Qouse  of  Pfeers. 

'  The  case  was  accordingly  referred  to  the  House  of 
Peers ;  a^d  on  the  part  of  the  claimant  it  was  insisted 
that  a  writ  of  summons  to  parliament,  directed  to 
any  jbemporal  person,  who  sits  in  pursuance  c^  it^ 
^tiiough  it  contains  no  words  of  limitation,  pnaobl^ 
th^  person  to  whom  it  is  directe4>  and  his  liq|^ 
descendants,  or,'  as  it  has  been  spinetimes  expressed, 
gives  a  ba;rony  \n  fee,  was  a  general  rule  of  law,  so 
fully  established,  and  ^a^  so  littie  liable  to  be  contro? 
yerte4,  that  *  it  w^  prj^^up^e^  to  be  unnjBcessary  tq 
rj&fer  tP  the  /]|]iHmera|)le  authorities  pon^ined  in  the 
book^  of  law,  and  thjs  fesplutipns  of  the  Hof^se  of 
Peers,  in  puppprt  of  it.  , 

The  claim  must  therefore  be  admitted,  unless  it 
Cpuld  be  sfhown,  that  the  efifept  of  a  writ  of  smnmonti| 
directed  to  the  eldest  son  of  an  ei^l  or  viscount, 
^y  the  sam^  titie  as  that  pf  his  father's  barony ) 
or  tp  the  eldest  son  of  a  barpp^  who  had  tWQi 
pr  (pore  baronies^  by  a  name  the  same  is  that  <^  one 
of  bis  father's  baronies :  was  d^erent  from  the  eflfect 
pf  a  writ  of  summons  directed  to  other  commont^i^ 
The  Attorney  General  had  adopted  a  potion  pf  this 
soft,  and  stated  in  his  report^  that  the  effect  of  a  wjfit 
pf  Summons  in  such  cases  was,  to  accel^te  the 
succession  of  the  son  to  the  baronv,  which,  on  his 
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SaAfsrfik^mtkb  W<mX^  deicfllHd  iahim;  and  ihatth* 
lext^qt  flf  ^  iahttciftaiiap  ckpended  oq  the  natuye  of 
Uf.  Ifrthdr's  titte  it*  ihe  huoofr  whether  in  .fee  or  in 

U,  WW  adqajttad  hy  the  Attocpey  General  that  ft 
wpt  vf  sttflUAQDs.  SO  luldressed,  if  its  effect  w«s* 
fuobw  filmed  aa  anoiiudous  case,  and  a  case  which 
had  never  been  pteciseL;  detcsmined.  It  was  ooik 
ta^dfid  fttrthei^  that  this  doctime  of  acceleraftioa  was 
^rfocdy  Bowl  i  tbtit  it  never  occurred  befiMi^  ta  my 
of  the  gieat  Ja^vyers  of  this^fc^ountiyi  that  a  ^t  of 
wmpkoqs  in  jBich  casci%  had  wi^  an  operatioBi  {  f^id 
thai;  there,  if/as  i|pthing.<rf*  Mi^i^rity  \o  be  found  19 
any  law  bp<^>  or  in  the.Jpufiials  ofF^«n€pat»  t<^ 
countenance  the  notion.  The  practice  of  thus  caUing 
to  pailiamait  the  sons  of  peers  was  stated  by  the 
report  to  |iave  existed  as  fiir  back  as  the  reign  cf 
Edw.  IV. ;  and  if  the  doctrine  of  the  report  could 
be  maintained^  it  was  extremely  singular  that  eyery 
lawyer  wh^^  amce  th^  law  of  padiament  upon  this 
su^ect  bad  b^n .  c^nsid^ed  as  settled^,  had  tr^ted 
upon  ^e  effiact  of  ft  writ  of  summons  to  psirliamen^ 

■ 

m  which  there  were  no  words  dT  limitation^  (with 
axception  only  of  the  author  of  a  tract  upon  the  anu,  c.  1, 
origin  and  manner  of  creating  peerages  )  whose  '  ^* 
leveqing .  the  report  seem^  to  abandon^  though  it 
adopted  the  result  of  it ;  and  who  contend^  against 
May  of  the  most-  acknowlec^;ed  principles  of  the  law 
idtidng  to  peerages^)  should  have  stated  in  general 
tennt»  without  resenre,  qualifiration^  or  exception, 
tbit  audi  a  writ  operated  tO:  ennoble  the  peison  to 
whom  it  was  directed^  if  he  sat  in  confluence .  of . 
iti  and  his  lineal  descendants/    By  tjfk  writers  of  . 
Mfthoiitf  it  had  been  observed,  that  letters  patent, 
Vi  which  there  were  no  words  of  limitation,  |^ve  the 
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grantee  a  dignity  for  life  only ;  but  it  did  not  fieein 
to  have  occurred  to  any  such  writer,  that  a  writ  of 
summons,  where  there  were  no  such  words,  could 
enure  to  the  person  to  whom  it  was  addressed,  for  his 
^Ufe  only ;  or  could  enure,  where  there  were  not  i^dal 
words  in  the  writ,  so  to  direct  the  course  of  the  in- 
heritance, to  him  and  his  heirs  malef,  or  any  other 
particular  line  of  descendants*  It  might  be  safd^ 
assumed  that  the  doctrine  was  not  to  be  found  in  aoj 
law  book  of  authority ;  and  was  so  extremely*siiigular, 
that  it  might  be  very  confidently  asserted,  that  tf  the 
law  acknowledged  the  doctrine,  it  could  not  have 
been  unknown  or  unnoticed  by  the  several  great 
lawyers  who  had  considered  the  nature  and  eSGdct.d 
these  writs. 

The  House  of  Lords  resolved,  that  tfie  claimant 
had .  no  right  in  consequence  of  her  grandfather's 
summons  and  sitting. 

57«  It  has  been  stated  in  a  former  chapter,  that 
where  a  dignity  is  created  by  letters  patent,  the  state 
of  inheritance^  must  be  limited  by  apt  and  proper 
words,  or  else  the  grant  is  void  :  and  where  the  mode 
of  descent  is  marked  out,  the  dignity  will  of  course 
be  transmissible  to  that  class  of  heirs  who  are  design 
nated  in  the  letters  patent.  Thus  under  the  conmion 
patents  the  dignity  descends  to  the  heirs  male  pf  the 
body  of  the  person  first  ennobled. 

58,  A  person  claiming  a  dignity  of  this  kind  roust 
deduce  his  pedigree  entirely  through  males ; .  but  a 
brother  of  the  half  blood  may  inherit :  for  Lord  Coke 

I  Inst.  15  6.    says,  the  issue  in  tail  is  ever  of  the  whole  blood  to 

the  donee. 

59.  By  letters  patent  in  16  Cha,  I.,  William  Howard 
and  Mary  his  wife,  the  only  sister  and  hrir  of  Henry 
Baron  Stafibrd,  were  created  respectivdy  Baron  and 
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Bitroness  of  Stafford,  to  hold  respectively  to  the  same 
William  and  Mary,  and  the  heirs  male  of  the  bodies 
of  the  same  William  and  Mary  lawfully  begotten,  or 
to  be  b^otten ;  and 'for  default  of  such  issue,  then 
ta  the  heirs  of  the  bodies  o{  the  same  William  and 
Mary  lawfully  begotten,  or  to  be  begotten. 

60.  The  most  singular   limitation  of  a  dignity, 

which  I  have  seen,  is  that  of  the  barony  of  Lucas  of 

Crudwell.  It  was  granted  by  letters  patent,  \5  Cha.  IL, 

to  Mary  Countess  of  Kent,  to  hold  to  her  and  the 

heirs  male  of  her  body  begotten  by  the  Earl  of  Kent ; 

and  for  want  of  such  issue  to  the  heirs  of  her  body 

by  the  said  earl,  with. a  declaration,  '^  that  if  at  any 

time  or  times  afler  the  death  of  the  said  Maiy  Countess 

of  Kent,  and  in  default  of  issue  male  of  her  body  by 

the  said  eM  begotten,  there  shall  be  more  persons 

than  one,  who  shall  be  coheirs  of  her  body  by  the 

said  earl,  the  said  honour,  title,  ^nd  dignity  shall  go, 

and  be  held  and  enjoyed,  from  time  to  time,  by  such 

of  the  .  said  coheirs,  as  by  course  of  descent  of  the  : 

common  law  should  be  inheritable  to   other  entire 

and  undivisible  inheritances,  as,  namely,  an  office  of 

honour  and  public  trust,  or  a  castle  for  the  necessary 

defence,  of  the  realm,  or  the  like,  in  case  any  such 

inheritance  was  given  or  limited  to  the  said  Mary, 

and  the  heirs  of  her  body  by  the  said  earl  begotten/' 

And  by  a  private  act  of  parliament,  15  Cha.  II.,  this 

decjbirative  clause  is  ratified  and  confirmed. 

61.  The  dukedom  of  Marlborough  is  limited  to 
the  eldest  daughter,  in  default  of  males,  by  the  letters 
pat^  J  which  are  confirmed  by  aa  act  of  parliament,  5  Ann,  c.  s. 
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Section  1. 

A  FRANCHISE  i»  a  wyd  privilege  of  hnMh  i^ 
the  King's  prerogative,  subidMiiig  in  a  Mtyjeet^i 
by  a  grant  from  Ae  Croim^     Fonneriy  groflts  rf 
royal  fnnchises  Mrere  so  common,  that  in  the  f»^ 
ment  which  was  held  in  21  Edw.  III.  there  i«  a  p^ 
titionfrom  the  Commons  to  the  King^  stating  thit 
franchises  had  be^i  so  largely  granted  in  tim^s  pWy 
that  almost  all  the  land  was  enfranchised,  td  the  greit 
aoerisement  and  estcnysement  of  the  common  1^>  ^ 
in  great  oppression  o£  the  people  j  praymg  the  King 
to  restrain  such  grants  for  the  time  ijo  come.    To 
which  the  King  answetlld,  that  tiie  franchi^s  wWA 
should  be  granted  in  fliture,  should  be  made  wiw* 
good  advisement. 

2.  Franchises   are  extremely  numerous,  and  o\ 
various  lands }  but  only  some  of  those  will  here  p« 
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tnated  oi^  wjbich  ^x^  immedialjdy  annexed  to,  or 
connected  with  real  prq^rty. 

3.  It  i9  laid  down  by  Sir  W.  ijfflackstone,  that|  upon  AForen. 
the  Norman  coaii|U98tt  the  right  of  pursuing  aa4  ^^^"*™*^^^? 
takilig  afl  bea^  of  venery^  or  such  other  animals  a^ 
are  jiccpupted  g»me,  was  then  held  to  heloqg  to  th$f 
Kiog  ;  or  to  such  o^ly  as  were  authoriised  imder  jbuva^ 
Tilis  4oct]ji|i@  lappears  to  be  founded  on  very  ancient 
and  respectable  iiu(iioi]i<ies.    Ordericus  Vitalis  says 
of  King  Henry  J.,  Qmnemferarum  venaiumem  to^  Duchesne 
AfigUa?  »ld  pecuUarfm  vindicavit;  et  xwpaucis  npbiU*  ^^^'^^^"^' 
m^  ocJbfHilkfnbus  prwikgiumj  in  prapriis  sqltfbm^ 
venaa^  pfirvmt.    Al^l  we  fin4  t^e  foU^owing  fa^f^ge 
in  JVfot  f^Pi^  anno  lf909>  B^x  4^b>nm  Johannes^  ^4 
ruftaJe  difninif  Jidt  aptfd  BriftoUum^  et  ibi  capturftm 
mman  p^  totam  Anglktm  mterdititj 

^«  These  r^uUtioqa  v^re  probably  inade  in  com 
sequence  of  some  violations  of  the  King's  rights^ 
respecting  game.  For  Bracton  sligtes  the  r^yal  pr^^ 
Klg9(ive  i]»  thie  foU9vii^  words:  ffabet  etiainXB^^)  Ub.2.c94, 
ifijuns  genHtm  i^  Wff^  sua  qtuB  4!PJure  nat^tfU  ^ 
b&reta  me  ooiiiiyrwvw^ ;  ^kutj^^  bpsiia^^  ^t  ntve^  ruf^ 
im^iicffs.  4l»d  li^nvood^  i^pofi  the  autj^ority  of 
tbis  passage,  S9ys,  ^'  In  Ijke  manner  wild  beasts  of  c.2.  f  u 
vsi^ery,  and  beapts  and  fowls  of  cbfice  and  yfwxe/q^ 
being  things  of  gr^t  exceUency,  they  are  meet^^ 
for  the.digwty  «f  ^  prio<:e,  ftr  h)f  pifftiipe  and  de- 
light}  and  ihfi^i^QT^  they  dq  mosjt  pc^qpeiiy  belong 
mito  the  King  oRly." 

5.  In  consequence  qf  thl9  pr^Qgative^  the  first 
Qbuarcdis^  of  Afi  Noiman  li^^  not  only  reserved  to 
Aomselves  the  sole  and  ex^usiv^  property  of  the 
indent  forests,  but  also  created  others  of  great  f^^- 
tsnt  over  the  lands  of  private  persraii^  whioh  they 
phoed  under  the  jurisdiction  of  paitipidar  courts ; 
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and^enacted  laws  of  the  most  arbitrary  and  crud  kkid 
for  the  preservation  of  the  game  therein. 

6.  The  practice  of  afforesting  the  lands  of  private 
persons,  being  highly  destructive  of  their  properties, 
was  remedied  by  the  ckarta  de  firestOj  9  Hen.  2IL, 
which  enacted  that  all.  the  lands  whieb  had  been 
affi>rested  by  King  Hen.  II.,  Richard  I.,  and  John, 
except  the  proper  demesnes  of  the  Grown,  diould  be 
disafforested  and  freed  from  the  forest  lawsw  . 

7.  Manwood  defines  a  forest  to  be—**  A  certain 
territory  or  circuit  of  woody  grounds  and  paAtores, 
known  by  its  bounds  and  privileges,  for  the  peaceable 
being  and  abiding  of  wild  beasts  and  fowls  of  forest, 
chace^  and  warren ;  to  be  under  the  King^s  protec- 
tion, for  his  princely  delight ;  replenished  witb  beasts 
of  venery  and  chace,  and  great  coverts  of  vert,  for 
the  succour  of  the  said  beasts:  for  preservation 
whereof  there  are  particular  laws,  privUeges,  and 
offices  belonging  thereto.*' 

4  Inst.  303.     .  8.  The  lands  added  to  the  royal  forests  by  King 

a 

Henry  II.  and  his  sons,  and  which  were  disafforested 
by  the  charta  de  foresta^  are  called  purlieus.  But 
though  exempted  from  the  forest  laws,  so  that  the 
proprietors  of  such  districts  may  occupy  them  as  their 
freehold,  yet  as  to  some  purposes,  they  have  the.  pri- 
vileges of  a  forest  against  strangers. 

9*  Beasts  of  forest  are  properly  hart,  hind,  hare, 
boar,  and  wolf:  but  all  beasts  of  venery  are  equally 
protected  in  a  forest  \  for  it  comprehends  within  it  a 
chace,  park,  and  free  warren. 

10.  Several  of  the  royal  forests  were  granted  by 

the  Crown  to  great  lords,  by  which  they  acquired  iJie 

Case  of        royal  franchise  of  a  forest.    Thus,  in  5  Ja.  L,  all  th^ 

LeiGCit^      justices  and  barons  held,  that  a  forest  may  well  be  in 

Ja.  I5d.        the  hands  of  a  subject ;  and  shall  be  used  as  a 
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if  the  King  gives  authority  by  express  words/  for  tke- 
adtninistration  of  justice  there,  and  for  his  justices  tor 
come  there ;  and  if  such  grantee  might  have  com-  • 
mission,  in  such  case,  to  use  and  have  ofikers  of  a 
forest,  then  it  should  continue  a  forest  in  the  hands 
of  a  subject. 

11.  Part  of  the  land  and  wood  comprised  in  a  4  Inst.  297. 
forest,  may  belong  to  private  persons :  but  they  can         **  ^^^' 
only  occupy  and  enjoy^e  same  in  such  manner  as 

is  consistent  with  the  rights  of  the  proprietor  of  the 
franchise  of  forest,  and  the  preservation  of  the 
game. 

12.  A  chace  is  a  franchise  or  liberty  of  keeping.  A  Chace. 
certain  kinds  of  wild  animals  within  a  particular  and  "^^' 
known  district ;  with  an  exclusive  right  of  hunting 

them  therein.  It  is  in  most  respects  similar  to  a 
forest ;  the  cmly  difference  between  them  being,  that 
a  chace  has  no  laws  peculiar  to  it ;  so  that  all  ofifences. 
inchaces  are  punishable  by  the  common  law,  and 
not  by  the  forest  laws. 

18.  Beasts  of  chace  are  buck,  doe,  fox,  martin, 
and  roe,  in  which  the  owner  of  the  chace  has  a, 
property.  , 

14.  Where  a  chace  belongs  to  a  subject,  it  must 
have  been  originally  created  by  a  royal  grant  from, 
the  Crown^  giving  to  the  grantee  the  franchise  of 

* 

chace  over  a  certain  tract  of  ground,  or  by  a  grant.  o£ 
a  royal  forest  to  a  subject,  but  without  any  words  4  Inst.  314. 
enaUing  him  to  hold  courts ;  in  which  case  the  forest 
became  a  chace.  . 

15.  From  a  variety  of  causes,  unknown  to  modem, 
times,  chaces  extended  over  the  lands  of  other  per- 

sons.    And  in  5  Ja.  I.,  it  was  resolved,  that  persons  Case  of 
having  freeholdJands  within  a  royal  chace  inight  cut  |2  r!1^'.  22. 
tiieir  timber  and  wood  growing  there,  without  the  4  Inst.  298. 


\ 
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view  4xt  licence  of  any :  but  if  d^y  cut  so  much  that 
the/e  wad  not  sufiieieht  for  covert,  to  niaintain  the 
pm&  of  the  King,  fhey  should  be  punished.  So  if  a 
common  person  had  A  chace  in' another's  soil,  the 
owner  of  the  soil  could  not  destroy  all  the  wood ;  but 
must  leave  sujfficient  covert  and  browse  wood,  a^  had 
been  accustomed. 
4  Inst.  301.        16.  Lord  Goke  says,  no'  King  of  England  (joold 

have  mad6  a  chace  for  himself  in  any  of  the  groutads 

(rf'  his  subjects.    And  tHat  when  King  Henfy  Vl!r. 

determined  to  make  a  chace  about    his  pahds  at 

Hampton  Court,  he  was  obliged  to  obtain  the  pr^ous 

consent  of  the'  freeholders  and  custoniary  tenants, 

Over  whose  lahdts  tiie  diace  was  to  extend. 

31  Hen.  8.         17*  The  erection  of  ^fais  chace  was  confirmed  b} 

L^FoL**  "  ^^  ^  parlianieltt,  <rhich  recites  the  inderiturc 

fid.  1817.      ihade  between  the  King  and  the  freeholders  and 

edstotnaiy  tenants  of  the  neighbouring  tbiijmsbips,  in 
Whicb  it  was  stipuhted  that  the}^  should  have  liberty 
to  cut  their  woods  within  the  ehace/ivithout  the  Kln^s 
licettee;  and  to  ftnbe  against  ffaie  deer,  wlnte  their 
Oom  was  Rowing:  btft'  that  after  the'  6om  was 
carried,  the  officers  of  the  chace  should  be'  dlowcfd 
tb  mate  deer  lepeil^  andVHd^  in  tKcrftiided,  that  the 
duet  m^  eiiier  the'  gibtti^;  wifere  the  toiii  had 
bteti'^soWil,  foi'theii^'f&tiding;  wHfle  :<Hfe  limdi^iifatned 

unsowtf;  and  that' in  othkir  ii6^ed:s' ihe'^p 
SKould  obey' the  laws  of  the  chkce.    And  fik  rttioin- 
jteKctf,  it  was  agrfeed'  that  a  third  of  the  rent  of  the 
freeholds,  and  a  moiety  of  the  fine  of  evetyropy- 
hskdxstt  should  be  dedneted. 
KVwik.  ■  i«.  A  park  is  an  indbi^  dface;  iiiim&xitoi^y 

V^m^'  <»W!ra*pep96ii*s'o\m  gtottnds;  privaegba'f<>rl)east8of 

^matfi  atfd^boufts  of  forest' attd  cfaate;  by  thfe  ISing*^ 
0ik^  or  b^  pa^mvi^''.  and<  iiT  appeais  fitkn  tfae' 
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ordirtBUio  de  UhertcMm  peir^ttrendU^  that  those  who  S^t.atLtm» 
would  purchase  a  new  park  should  have  ^ts  of  in-  ^®^-*<*-^®'<>- 
qfjUry-  out  of  Chanoely,  and  there  make  fine  for  the 
pajk  having. 

10*  To  a  park  three  things  are  necessary:  1.  A  il  Hep*  87k 
grant  from  tiie  King.  2.  Inclosures  by  jmle,  wril,  ^">•^•''•^• 
or  hedge.  3.  Beasts  of  park,  s(tfdi  a^  buck,  doe,  &c. 
And  where  all  the  deer  are  cteKtroyed,  it  shall  no  more 
be  ac(M>unted  a^  park*  -l^r  a  park  consistik  of  vert^ 
vemson,  and  inclosiire ;  and  if  it  is  detehnined  ini  any 
of  these,  it  issr  total  disparldng. 

90.  Mmnvood  'Says,  there  are  ptttkis  in  many  forests^ 
vUch  are  churned  either  l^  grant  fiit^m  the  King,  or 
by  prescription.  That  if  a  subject  ife  owner  of  a 
foiest,  he  may  give  licence  t6  another  to  inclose  a 
park  within  the  meers  of  his  forest;  to  hold  the  same 
so  indMed,  with  all  such  veniton  as  the  girantee  shall 
put  hi,  to  him  and  his  heirs.  But  if  Mch  park  is  so 
slightly  indosed,  that  1^  wikb  beasts  6f  tiie  forest  get 
iito  it,  &e  lord  of  the^fi^reit  may,  in  thiit  case,  enter 
and  hunt  at  his  pleasure. 

2L  Baiks,  as  well  as  ohaces,  are^  sobjeet  to  the  ^inst.3U. 
common  law»  and  not  governed  by  theilbrest  lows^ 
tec  by  the  st«tate  of  Weitfiir  I.  S  ^£dw.  L  c.  20.,  2  inst.  196. 
tMpasaeit  in  parks  aa^  made  liadbl^  te  very  isevere 
pmiishffi&ats* 

^  tt.  A  ftee  warren  is  a^4frttBchise^  to  iMve  and  kec^  A  Free 
Iftasts  and  fowls  of  wai»en  within  the  dtaaosties  c^a  ^^"'^"- 
iBsaor,  or  other  known  plaee  $  from  n^di  the  owner 
of  Ae  wfliren  has  a  r^fat  to  exclude^  att  cHiher  persona 
ftoii  hiuMing  ^  tahh%  tiMm.  Thia^fhrnchi^  Ute 
tiutt  of  ^cfatee  elf  park»  miMt  bi^  derivedvftoKi  a  royai' 
Wxkif  <xr  fhnu  {Hresef^ptiOft^  whicli^  slrfipojMM  sttdP  a 
gnmt{  it  beii^  laid  diywn  ifi  the  case  of  mt^nopolies; 
^£liz.,  that  ^<  none  can  make  a  park,  chase^  or  11  Rep.  87  d. 
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warren^  without  the  King's  licence.    For .  that  is,  - 

guodammodo  to  appropriate  those  creatures  which  are 

Jerce  naturtVy  et  nulUus  in  bonis,  to  himself;  and  to 

restrain  them  of  their  natural  liberty."  And  it  s^pears 

ante,  §  18.     from  the  ordinaiio  de  Ubertatibus  perqtdrendiSf  that 

those  who  would  purchase  a  free  warren  should  make 
fine  for  it,  in  the  same  manner  as  for  a  park. 
c.  4.  §  3.  23.  Manwood  says,  the  wordfi  constituting  a  free . 

warren  usually  were — Quod  ipse  ethwredes  sui  habeant 
Uberam  warrenam  in  omnibus  domimcis ierris  suisinN. 
in  comitatu  B.  dum  tamen  feras  ilke  non  sint  nffra. 
metas  JbresUe  nostra:  ;  ita  quod  nuUiis  intret  .terras 
iUcLS,  ad  Jugandum  in  eis^  vel  aliguod  capiendum  quod 
ad  warrenam  pertinet  And  it  appears  from  Dug^ 
dale's  Baronage,  that  during  the  reigns  of  the  three 
first  Edwards,  an  infinite  number  of  gkants  of  thb 
kind  were  made  to  the  principal  nobility,  from  which 
2Comin.4i7.  Sir  W.  ]Mackstone  concludes  that  the  sole  right  of 

taking  and  destroying  game  belonged  exclusively  to 
the  King ;  for  otherwise  he  could  not  grant  it  to  his . 
subjects.  * 

S4.  The  beasts  of  warren  are  hares  and  rabbits, 
and  the  fowls  of  warren  are  pheasants  and  partridges^  • 
Fits.  N.  B.    and. the  effect  of  a  grant-of  free  warren  is,  to  vest  in 

the  grantee  the  property  of  ithese  beasts  aud  fowls  that 
are  on  the  lands  comprised  in  the  grant ;  which  pR^*' 
perty  ccHitinues  after  they  are  hunted  out  of  t^e  war- 
ren. And  although  it  is  said  that  a  person  may  have; 
Sutton  V.       ^  propoty  in  wild  animals,  raUone  SoU,  yet  it  is  ad-: 
12  Mod.  144.  mitted  that  this  property  is  subservient  to  that  c^  a^ 

person  having  the  franchise  of  warren^  which  is  ra- : 
Hone  prirnkgU,  and  suspends  it  \  for  in  that  case  the 
property  of  the  wild^animals  is  in  the  person  having;: 
the  warren^  and  not  in  the  proprietor  of  the  soiL 
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35.  The  grantee  of  a  free  warren  acquired  also  a 
right  to  appoint  a  person  to  watch  over  and  preserve 
the  game,  called  a  warrener ;  who  is  justifiable  in  kill-  Cro.  Ja.  45. 
ii^  any  dogs,  polecats,  or  other  vermin  which  he 
finds  disturbing  or  destroying  the  game. 

26.  The  Crown  could  not  grant  free  warren  over  Year  Book, 
the  lands  of  another ;  but  still  a  person  might  have  pa.  28. 
free  warren  over  another's  land  by  prescription. 

Thus  in  a  case  upon  a  quo  warranto  in  9Cha.  L  Hex  v.Talbot, 
the  defendant  claimed  free  warren  in  R.,  and  pleaded  C*'^-^*'-^^** 
that  he  was  seised  in  fee  of  the  manor  of  R.  whereof 
the  hcus  in  quo^  &c.  was  parcel ;  and  so  prescribed 
to  have  free  warren  within  all  the  said  manor,  and 
the  demesnes  thereof,  so  that  none  should  chase  any 
game  in  the  said  manor,  and  the  demesnes  thereof 
without  his  leave.     Issue  was  taken  that  he  and  all 
those  whose  estate,  &c.,  had  no  free  warren  within 
the  said  manor  and  demesnes ;   and  found  for  the 
defendant.  It  was  objected  that  this  prescription  was 
not  good,  viz.  to  have  free  warren  in  the  manor,  and 
in  the  demesnes  of  the  manor  ;  for  though  he  might 
prescribe  to  have  it  in  his  own  demesnes,  yet  he  could 
not  prescribe  to  have  it  in  the  lands  of  others  his  free- 
holders. But  to  this  it  was  answered  by  Roll  (counsel 
for  the  defendant),  that  a  prescription  to  have  free 
warren  in  his  manor  is  good,  as  well  in  the  lands  of 
fi:eeholders,  as  in  the  demesnes.     For  being  by  pre- 
scription,  it  shall  be  intended  that  this  liberty  was 
before  there  were  any  freeholders  j   whose  estates 
were  afterwards  extracted  out  of  the  demesnes  of  the 
manor. 

No  judgement  was  given,  but  Roll's  doctrine  is  Fowler  v. 
adnoitted  in  several  cases  stated  by  Brooke,  and  in  a  Bk^t!T54. 
case  reported  by  Bubtrode. 
V0L.IIL  S 
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Bro.  Ab.  Tit. 
Warren,  3. 
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Mathews, 
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1  Salk.  3$r. 
lMo(l,l05. 
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27*  Other  circainstances  might  also  gi^e  Hse  to  a 
free  wsltren  over  another's  land.  Thus  a  perkin  hid- 
ing free  warren  over  certain  lands  may  afien  the 
tan^,  reserving  the  warred.  ]Sut  if  he  alieA^  tite 
lands  without  the  warren,  and  without  r^seirviilg  it  b 
himself,  it  is  determined  and  gone  :  fbr  the  alietior 
has  p^iited  with  his  right  to  the  I&nd  diSbhai^eid  of  ^ 
things,  so  that  he  cannot  have  it;  nor  does  the  aliened 
take  it,  because  it  was  not  grantfed  to  hita,  btit  only 
the  land. 

28.  A  person  may  have  a  warren  by  prescrlptiOD 
in  a  forest ;  but  in  that  da^e  there  must  be  ^u  ^low- 
-ance  of  it  in  eyre,  that  is,  in  the  court  of  the  forest; 
&nd  then  a  grant  is  presumed. 

29.  Sir  R.  Harrison  claimed  a  watren  in  Windsor 
Forest  at  the  justice  seat.  But  it  not  being  allowed 
in  eyre,  he  was  fined  ten  shillings,  and  the  warren 
was  ordered  to  be  destroyed. 

SO.  Lord  Cbke  says,  a  man  may  have  a  chace,  as 
belonging  to  his  manor,  in  his  own  woods,  as  wfellas 
a  warren  or  park  in  his  own  grounds.  For  the  chacS^ 
warren,  or  park,  are  collateral  inheritances ;  andriOt 
"issuing  out  of  the  soil,  as  cominon  does.  Therefo* 
if  a  person  has  a  chace  in  another*s  grounds,  afid  put- 
chases  the  ground,  the  chace  remains. 

31.  It  IS  laid  down,  in  the  case  of  the  fishery  of  ffi6 
river  Bann,  that  every  navigable  rivet,  as  for  is  w 
sea  flows  and  ebbs  in  it,  is  a  royal  river,  and  the  ifiife- 
ery  of  it,  a  royal  fishery,  belonging  to  the  fcug  ^1 
'tis  prerogative.  This  doctrine  is  however  deniefl  ^ 
subsequent  cases,  in  which  it  is  held  that  eveay  4tnr- 
ject  may  fish,  with  la^^^ful  ilets,  in  a  nav^bie  river ; 
that  the  Kitlg's  grant  cannot  bar  them  of  that  right, 
because  the  exclusive   right   of  the  Crown  bi^ 
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extends  to  royal  fish  ;  namely,  whale  and  sturgeon  : 
and  that  the  same  rule  is  applicable  to  arms  of  the 
sea. 

32.  With  respect  to  rivers  that  are  not  navigable,  Davies  R. 
the  proprietors  of  the  banks  on  each  side  have  an 
interest  in  the  fishery,  of  common  right.  So  that  every 
tdand  river  that  is  not  navigable,  appertains  to  the 
owners  of  the  soil.  Where  such  rivers  run  between 
two  manors,  and  are  the  meers  and  boundaries  be- 
tween them,  one  moiety  <rf  the  river  and  fishery 
belongs  to  one  lord,  the  other  to  the  other. 

33.  It  is  said  by  Lord  Hale,  in  his  treatise  Dejure  Hargrave's 
marisy  that  though  prima  facie  an  arm  of  the  sea  be  ' 

in  point  of  propriety  the  King's,  and  common  for 
every  subject  to  fish  there  ;  yet  a  subject  may  have 
by  usc^e  a  several  fishery  there,  exclusive  of  that 
liberty  which  otherwise  of  common  right  belongs  to 
all  the  King's  subjects ;  and  this  doctrineis  confirmed 
by  the  following  case. 

84.  An  action  of  trespass  was  brou^t  by  the  plain-  ^"^®'  ^' 
tiff  for  entering  his  clo^,  called  the  River  Severn.  4  Burr.  2162. 
The  defendant  pleaded  that  it  was  a  navigable  river ; 
and  also  that  it  was  an  arm  of  the  sea,  wherein  every 
subject  had  a  right  to  fish.     The  plaintifi^,  without 
traversing  these  allegations,  replied,  that  this  was  a. 
part  of  the  manor  of  Arlingham ;  that  a  Mrs.  Yates 
was  seised  of  that  manor,  and  prescribed  for  a  several 
fishery  there. 

Issue  being  joined  thereon,  a  verdict  was  found  for 
Ae  pliuntiff.  On  a  motion  in  arrest  of  judgement,  on 
tiie  ground  that  an  exclusive  right  could  not  be  main- 
tatned'by  a  subject,  to  fish  in  a  river  that  was  ati  arm 
tf  fte  sea ;  the  general  right  of  fishing  in  a  navigable 
wer,  or  arm  of  the  sea,  being  common  to  all. 

,S  2 
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Lord  Mansfield  said,  the  rule  of  law  was  uniform. 
In  rivers  not  navigable,  the  proprietors  of  the  land 
had  the  right  of  fishery  on  their  respective  sides ;  and 
it  generally  extended  adJUim  medium  aquce.     But  in 
navigable  rivers  the  proprietors  of  the  land  on  each 
side  had  it  not :    the  fishery  was  common ;  it  was 
prima  facie  in  the  King,  and  was  public.    If  any  one 
claimed  it  exclasively,  he  must  show  a  right     If  he 
could  show  a  right  by  prescription,  he  might  then 
exercise  an  exclusive  right ;  though  the  presumption 
was  against  him,  unless  he  could  prove  such  a  pre- 
scriptive right    Here  it  was  claimed  and  found.    It 
was  therefore  consistent  with  all  the  cases  that  the 
plaintifi^  might  have  an  exclusive  privilege  of  fishing ; 
.though  it  were  an  arm  of  the  sea.  Such  a  right  should 
not  be  presumed,  but  the  contrary,  prima  facie ;  it 
.  was  however  capable  of  being  proved,  and  must  have 
been  so  in  this  case.     The  rule  was  discharged. 

35.  It  appears  highly  probable  that  all  the  free 
fisheries  are  derived  from  royal  grants,  made  at  the 
time  when  the  sole  and  exclusive  right  of  fishing  in 
arms  of  the  sea  and  navigable  rivers  was  supposed  to 
be  vested  in  the  Crown.  Therefore  a  free  fishery  or 
exclusive  right  of  fishery,  in  an  arm  of  the  sea,  or 
navigable  river^  is  described  by  Sir  W.  Blackstone  to 
2Comin.39.   be  a  royal  franchise,  which  is  now  frequently  vested 

in  a  private  person,  either  by  a  grant  from  the  Crown 
or  by  prescription. 
Idem.  36.  This  right,  says  the  same  authpr,  was  probably 

first  claimed  by  the  Crown  upon  the  establishment  of 
the  Normans  ;  and  was  deemed  an  usurpation  by  the 
people  :  for  by  King  John's  magna  charta,  c.  47,  it 
itras  declared,  that  where  the  banks  of  rivers  had  been 
first  defended  in  his  time,  they  should  be  laid  open* 
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And  in  the  charter  of  9  Hen.  IIL'  c.  16.  it  is  pro- 
mised,  that  no  banks  should  be  defended  from  thence- 

• 

forth,  but  such  as  were  in  defence  in  the  time  of 
King  Henry  his  grandfather,  by  the  same  places  and 
the  same  bounds  as  they  were  wont  to  be  in  his  time. 
Although  it  is  said  in  the  Mirror  that  this  statute 
was  then  out  of  use,  yet  Sir  W.  Biackstone  observes, 
that  in  consequence  of  it,  a  franchise  of  free  fishery 
ought  now  to  be  at  least  as  old  as  the  reign  of  King 
Henry  II. 

37-  Sir  W.  Biackstone  also  says,  that  a  right  of  Id.  40. 
free  fishery  does  not  imply  any  property  in  the  soil  j 
in  which  respect  it  differs  from  a  several  fishery : 
and  that,  from  its  being  an  exclusive  right,  it  follows, 
that  the  owner  of  a  free  fishery  has  a  property  in  the 
fish  before  they  are  caught. 

38.  Mr.  Hargrave  observes,  that  both  parts  of  this  i  Inst.  122  a. 
description  of  a  free  fishery  seem  disputable ;  and  "'  ^' 
that  though,  for  the  sake  of  distinction,  it  might  be 
more  convenient  to  appropriate  free  fiishery  to  th^ 
franchise  of  fishing  in  public  rivers,  by  derivation 
from  the  Crown,  and  though  in  other  countries  it 
may  be  so  considered,  yet  from  the  language  of  our 
books,  it  seems  as  if  our  law  practice  had  extended 
Ais  kind  of  fishery  to  all  streams,  whether  private  or 
public  J  neither  the  Register  nor  other  books  pro- . 
fessing  any  discrimination.     That  in  one  case  the  Smith  t. 
Court  held  free  fishery  to  import  an  exclusive  right,  Salk.'esz.. 
,    equally  with  several  piscary  ;  chiefly  relying  on  the 
writs  in  the  Register,  95  b.     But  this  was  only  the 
opinion  of  two  Judges  against  one,  who  strenuously 
insisted  that  the  word  libera  ex  vi  termini  implied 
common.     That  many  judgements  Mid  precedents 
were  founded  on  Lord  Coke's  so  construing  it.    That 
^  dissenting  Judge  was  not  wholly  unwarranted  in 
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the  latter  part  of  his  assertion,  appears  from  two 
determinations  a  little  before  the  case  in  ^(uestioa. 
To  these  might  be  added  the  three  cases  cited  by 
Lord  Coke,  as  of  his  own  time ;  and  there  were 
passages  in  other  books  which  favoured  the  dis* 
tinction. 

39-  It  is  laid  down  by  Lord  EUenborough,  in  a 
modern  case,  that  the  erection  of  weirs  across  rivers 
was  reprobated  in  the  earliest  periods  of  our  law. 
They  were  considered  as  public  nuisances,  were 
treated  as  such  by  magna  charta  and  subsequent  acts, 
which  forbid  the  erection  of  new  ones,  and  the  en* 
hancing;,  straitening,  or  enlarging  of  those  which  had 
aforetime  existed.  That  the  stells  erected  in  the 
river  Eden  by  Lord  Lonsdale  and  the  Corporation  of 
Carlisle,  whereby  all  the  fish  were  stopped  in  their 
passage  up  the  river,  were  pronounced  to  be  ill^[al, 
and  a  publig  nuisance.  The  Court  also  held^  that 
where  a  weir  had  formerly  been  made  of  brushwood^ 
through  which  it  was  possible  for  the  fish  to  escape 
into  the  upper  part  of  the  river,  it  could  not  be  con* 
verted  into  a  stone  weir,  whereby  the  2>ossibility  ai 
escape  was  debarred ;  though,  in  flood  times^  the  &h 
might  still  overleap  it.  And  however  20  years  ao 
quiescence  might  bind  the  pasties,  whose  private 
rights  only  were  affected,  yet  the  public  ^  had  an 
interest  in  the  suppression  of  public  nuisances,  thoi^ 
of  longer  standing. 

40,  It  should,  however,  be  observed,  that  the  r^^ 
of  fishing  in  the  sea,  is  a  right  common  to  all  the 
King's  subjects  ;  therefore  a  prescription  for  «uch  a 
right,  as  annexed  to  certain  tenementei  is  bad. 

41.  The  origin  of  manors  has  been  already  stated  f 
and  it  has  been  shown  that  tliey  are  feudal  8ei^Qiie% 
accompanied  with  royal  franchises  $  their  esaeni^e 
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.consisting  in  the  lord's  rjghl:  to  hpld  a  court  for  the 
adRUnistration  of  justice  ^  whiqh  is  a  part  of  the 
Kings's  prerogative,  tliat  m\ist  )iaye  been  priginally 
deriyed  from  the  Crp^. 

42.  Whenever  the  Kin^  granted  a  tract  of  land  to  Itights  of  the^ 
$  subject,  with  ^  juriadiction,  a  right  of  hunting  over  Gaml""  ^^ 
i^  jfoll9\$red  as  a  regular  consequence,  and  as  appurte- 

naBt  to  the  royalty,  in  conformity  to  the  practice 

tbepi  exisjting  upon  ttie  Continent ;  for,  by  the  custor 

qiary  l^w  of  France,  every  person  who  had  a  fief  had  Loisel,  Idsu 

^  rij^ht  pf  hunting  over  the  lands  comprise^  within  j  51.  ' 

it.     Ajid  it  ^p|3afs,  ffpm  thg  following  case,  that 

evefy  lord  qisi  m^apor  in  ^^ngland  h^d,  and  still  has^ 

a  right  pf  sporting  over  it* 

43.  In  a  prosecution  for  a  penalty  under  the  game  Mallock  v, 
laws,  the  case  was,  that  a  person  who  was  lord  of  a  7  ^o^*.  Rep. 
manor,  of  which  the  demesnes  Were  leased  out  for  99  ^^^^ 
jrears,  at  a  rent  of  15  /.,  killed  a  pheasant  out  of  his 

manor  ^  ^nd  it  was  coQtended  for  the  plaintiff,  that 
the  defendant  ha;d  not  a  qualification  of  100/.  a  year,^ 
^d  w^  therefore  liable  to  a  penalty. 

^^eant  Eyxe,  for  the  defendant,  saic^  that  every. 
\fX^  pf  a  ^nanor  wa?  qualified  to  kill  game.  The 
proprietors  of  manors  generally  were  barons,  and  the 
m^f)4}T  itself  composed  of  demesnes  and  a  court 
baipjp.  In  modern  times,  indeed,  several  persons  had 
p^qrs  without  apy  lands ;  the  demesnes  having 
befai  sold,  and  disannexed.^  But  the  property  of  a 
pgij^or,  disii<embered  of  its  rents  and  services,  was- 
still  considered  as  a  royalty  or  jurisdiction,  so  favoured, 
as  to  entitle  its  master  to  many  privileges }  and  among 
&e  i:e8t,  .to  that  i^  kiUing  game.  That  J>y  the  stat 
SS  &  es  Cha.  II.  c.  25.,  reciting,  that  divers  disorderly 
persons  betook  themselyes  to  destroying  game,  to  the^ 
prejudice  of  noblemen,    gentlemen,  ai:^  lords   of 
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*  This  18  a  mistake  of  the  reporter ;  but  the  statute  5  Addc,  c  14« 
§  4.,  tvhich  the  Seijeant  probably  cited,  enacts,  that  lords  and  ladies 
of  manors  may  empower  gamekeepers  upon  their  own  manors  to  kill 
hare,  pheasant,  or  partridge,  or  any  other  game,  for  the  use  of  such 
lord  or  lady  only. 
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manors,  it  is  enacted,  that  all  lords  of  manors  or 
other  royalties,  not  under  the  degree  of  an  esquife, 
may  authorize  gamekeepers,  within  their  royalties  or 
manors,  to  seize  all  guns,  &c.  for  the  killing  of  game 
within  the  precincts  of  such  manors,  &c. 

That  if,  by  this  statute,,  lords  of  manors  might 
authorize  gamekeepers  to  kill  game,*  and  to  seise 
guns,  &c.,  it  would  be  absurd  to  say,  that  the  lord  of 
the  manor  had  not  such  power  himself;  for  it  would 
be  degrading  him  below  the  privileges  of  his  servant 
And  why  did  the  statute  authorise  lords  to  make 
gamekeepers  to  preserve  the  game,  unless  they  them- 
selves had  an  interest  in  it,  and  power  to  take  and 
destroy  it,  and  seize  the  gutis  of  unqualified  persons. 
But  it  was  clear  and  settled  that  they  might  carry 
guns  and  kill  game  within  their  respective  manors. 

Lord  Ch.  J.  Willis  said,  if  the  defendant  was  not 
qualified  as  being  a  lord  of  a  manor,  he  certainly  was 
not  so  by  his  estate.  But  he  had  some  doubt  whether 
the  defendant,  as  lord  of  the  manor  simply,  was  not 
qualified  to  kill  game  within  his  own  manor.  It 
seemed  a  little  odd,  that  the  servant  of  the  lord  oi  a 
manor  might  kill  game,  and  yet  the  lord  himself  not 
do  it,  without  being  punished  by  a  penalty. 

Mr.  Just.  Abney  said,  there  were  three  qualifica- 
tions in  force ;  one  of  which  every  man  must  have, 
to  be  entitled  to  kill  game.  The  first  was  of  lords  of 
manors,  who  have  not  a  general  qualification  to  kill 
game  every  where,  but  are  confined  to  the  precincts 
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of  their  own  manors  ;  so  that  it  should  be  considered 
whether  the  defendant  had  not  incurred  the  penalty, 
as  he  killed  the  pheasant  out  of  his  manor.  The 
second  sort  of  persons  were  those  who  had  titles,  as 
esquires,  &c.  These  were  qualified  to  kill  game, 
whether  they  were  possessed  of  lands  or  not.  The 
third  sort  were  persons  having  estates.  And  he  was 
quite  satisfied  that  the  estate  of  the  defendant  would 
not  qualify  him. 

Mr.  Just  Bennett  was  clear  that  the  estate  was  no 

qualification,  but  had  some  doubt  as  to  the  other  point. 

For  though  he  imagined  that  the  lord  of  a  manor 

was  entitled  to  kill  within  his  manor,  as  well  as  his 

gamekeeper,  yet  he  thought  he  would  be  liable  to  the 

penalty,  if  he  used  a  gun  to  destroy  the  game,  out 

of  the  boundaries  of  his  manor. 

I  No  judgement  was  given ;  but  it  appears  quite  clear, 

from  the,  reasoning  of  the  Judges,  that  if  the  defen- 

dant  had  killed  the  pheasant  on  his  own  manor,  the 

Court  would  have  held  that  he  was  not  liable  to  the 

penalty,  notwithstanding  his  want  of  a  qualification 

of  property.* 

44.  The  lord's  right  of  killing  game  being  part  of 
his  royalty,  must  originally  have  extended  over  all 
tke  lands  comprised  within  the  manor.  But  we  find 
it  established  in  the  reign  of  Queen  Anne,  that  a  lord  1 1  Mod.  74. 
of  a  manor  could  not  enter  upon  the  freehold  estate 
of  another,  though  situated  within  the  bounds  of  his 
manor,  for  the  purpose  of  sporting. 


*  There  are  some  other  acts  of  parliament  which  recogDisEe  the 
^lit8  of  lords  of  manors  to  the  game.  Vide  23  Elix.  c.  10.  (  2. 
^&5William  and  Mary,  €.23.^4.  . 
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5  Hep.  1046.      45.  The  lord  of  a  manor  may  erect  a  dove-cote 

de  novo  on  his  land,  being  parcel  of  the  manor,  and 
store  it  with  pigeons. » 

46.  There  are  a  variety  of  other  franchises  usually 
annexed  to  manors :  the  principal  pf  which  are,  the 
right  to  hold  a  court  leet ;  and  to  have  waifs,  wrecks, 
estrays,  treasure  trove,  royal  fish,  goods  of  felony, 
and  deods^nds :  all  which  were  originally  granted  by 
the  Crown  to  the  persons  entitled  to  thpse  manors; 
and  became  appendant  to  them. 

A  Court  Leet.      47,  A  court  leet  is  a  court  of  record,  having  the 

same  jurisdiction,  within  some  particular  precinct, 
which  the  sheriff's  toum  has  in  the  county.  It  is 
not  necessarily  incident  to  a  manor,  Uke  a  court 
baron  j  but  is  derived  from  the  sheriff's  toum,  beidg 
a  grant  from  the  Crown  to  certain  lords  of  manors, 

Colebrootv.  for  the  ease  of  their  tenants,  that  they  might  ad- 

^b"^*'  1859   ^i^s*^^  justice  to  them  at  home. 

48.  To  every  court  leet  is  annexed  t^e  view  of 
frankpledge  ;  which  means  the  examination  or  survey 
of  the  frankpledges,  of  which  every  man,  not  par- 
ticularly privileged,  was  antiently  obliged  to  haye 
nine,  who  were  bound  that  ^e  should  always  be  forth- 
coming, to  answer  any  complaint. 
Waifs.  49*  Waifs  are  goods  which  have  been  stolen  aod 

c^e^ *         waived ;  or  left  by  the  felon  on  his  being  jpvu^uei^ 
5  Rep.  109.     for  fear  of  apprehension.     Thus,  if  a  felon  who  is 

pursued  waivies  Ahe  goods ;  or  thinking  that  he  is 
pursued,  flies  away,  and  leaves  the  goods  behind  him ; 
the  King's  officer,  or  the  bailiff  of  the  lord  of  the 
manor,  who  has  the  franchise  of  waif,  may  sei^e  the 
good^,  to  the  King's  or  the  lord's  use,  and  keep  them : 
unless  the  ^wnpr  ma,kes  a  fresh  pursuit  fiff^er  the 
felon,  and  sues  an  appe^  of  £pb|be^^  within  a  year 
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and  a  day  |  or  gives  evidence  against  him^  whereby 
he  is  attainted,  &c.  $  in  which  case  the  owner  shall 
have  restitution  of  his  goods  so  stolen  and  waived. 

50.  The  reason  that  waifs  are  forfeited^  and  that  ^  ^V-  !*••• 
the  person  from  whom  tiiey  were  stolen  shall  lose 

his  property  in  them,  is  on  account  of  his  de&ult 
in  not  making  fresh  suit,  to  apprehend  the  felon ; 
for  which  the  law  has  imposed  this  penalty  on  the 
owner. 

51.  Thoi^h  waif  is  generally  qpoken  (^  goods 
stolen,  yet,  if  a  person  be  pursued  with  hue  and  cry 
as  a  jfeloi),  and  he  flies  and  leaves  his  own  goods, 
these  will  be  forfeited  as  goods  stolen.  But  they  are 
properly  fugitive's  goods,  and  not  forfeited  till  it  be 
found  before  the  coroner,  or  otherwise  by  record,  3  Hawk, 
that  he  fled  for  the  felony. 

52.  If  the  thief  had  not  the  goods  in  his  pos-  5  Rep.  109  a. 
session  when  he  fled,  there  is  no  forfeiture :  for  if  a 

felon  steals  goods,  hides  them,  and  afterwards 
flies,  there  is  no  forfeiture.  So  where  he  leaves  stolen 
goods  any  where,  with  an  intent  to  feteh  them  at 
another  time,  t^ey  are  not  waived.     And  in  these  Cro.  Etiz. 
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cases,  the  owner  may  t^e  his  goods  where  iie  finds 
them. 

5S.  Wreck  signiflles  such  goods  as,  after  a  ahip  has  Wreck, 
been  lost,  are  cast  imon  the  land ;  for  they  are  wA  Constable*^ 
wredks  as  long  as  they  remain  at  isea,  wdtfan  the  5  Rep.ro6. 
jnrisdiotioin  of  tJie  Admiralty.     And  by  the  statute 
cf  Westminstex  the  first,  8  Edw.  L  c.  4.  it  is  tenacted,  a  latt.  ]  ^^^ 
that  when  a  man,  or  any  living  cseature,  escapes  aliw 
out  «€^  a  ship  that  is  ciKt  away,  whereby  the  ^wner 
ef  the  goods  may  be  known,  tiie  diip  xn  goods  diall 
not  be  a  wreck. 

54.  If  a  ship  is  pursued  bf  an  jooemy,  aad  the  Idem,  167. 
manners  xsome  ashow,  leaving  tbetibip  ^mpfeys  and 
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she  comes  to  land  without  any  person  in  her ;  yef 
she  is  not  a  wreck,  but  shall  foe  restored  to  the 
owners. 

Ideni.  55.  By  the  common  law  all  wrecks  belong  to  the 

King,  in  consequence  of  the  dominion  he  has  over 
the  seas  ;  for  being  sovereign  thereof,  and  protector 
of  ships  and  mariners,  he  is  entitled  to  the  derelict 
goods  of  merchants.  This  i&  the  more  reasonable,  as 
it  is  a  means  of  preventing  the  barbarous  custom  of 
destroying  persons  who  in  shipwrecks  approach  the 
shore,  by  removing  the  temptations  to  inhumanity. 

Cases  and      This  right  however  may,  and  often  does,  belong  to 

Vol°2!°452.    l^rds  of  manors,  having  the  franchise  of  wreck,  by 

grant  from  the  Crown,  or  by  prescription. 

2  Inst.  166.  •      56.  The  right,  to  wreck  is  confirmed  by  the  statute 

of  Westminster  the  first,  which  enacts,  that  where  the 
ship  or  goods  are  deemed  a  wreck,  they  shall  belong 
to  the  King,  and  be  seized  by  the  sheriffs,  coronersy 
or  bailifis;  and  shall  be  delivered  to  them  of  the 
town,  who  shall  answer  before  the  justices  o(  the 
wreck  belonging  to  the  King :  and  where  wrecks 
belong  to  another  than  the  King,  he  shall  have  it 
in  like  manner. 

5  Rep.  106  a.      57-  Flotsam  is  where  a  ship  is  sunk,  or  otherwise 

perished^  and  the  goods  float  on  the  sea.  Jetsam  is 
when  the  ship  is  in  danger  of  being  sunk ;  and  to  lighten 
'  her,  the  goods  arc  cast  into  the  sea,  and  afterwards 
the  ship  perishes.  Lagarij  or  rather  Ligan,  is  when 
the  goods  are  so  cast  into  the  sea,  and  afterward* 
the  ship  perishes }  and  such  goods  are  so  heavy  that 
they  §ink  to  the  bottom ;  and  the  mariners,  to  the 
intent  to  have  them  again,  tie  to  them  a  buoy  or 
cork,  or  such  other  thing  that  will  not  sink,  so  that 
they  .may  find  them  again.  Ft  diciiur  ligan  a  Uganda. 
None  of  these  goods  which  are  caUedJetsanh  Flotsam, 
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w  Ligan^  are  called  wreck,  so  long  as  they  remain  in 
or  upon  the  sea  j  but  if  any  of  them,  by  the  sea,  be 
put  upon  the  land,  then  they  shall  be  deemed  wreck. 

S8.  If  a  person  has  a  right,  either  by  grant  or  Anon. 
prescription,  to  wreck  thrown  upon  another's  land,  of  ^ 
necessary  consequence  he  has  a  right  to  a  way  over 
the  same  land  to  take  it :  and  the  very  possession  of 
the  wreck  is  in  him  that  has  such  right,  before  any 
seisure. 

4 

59*  An  estray  is  a  beast  that  is  tame,  found  within  fistray. 
a  manor,  owned  by  no  one ;  in  which  case,  if  it  be 
proclaimed  according  to  law,  at  the  two  next  markets 
towns,  on  two  market-days,  and  is  not  claimed  by 
the  owner  within  a  year  and  a  day,  it  becomes  the 
property  of  the  lord  of  the  manor,  if  entitled  to  this 
species  of  franchise. 

60.  If  the  beast  strays  into  another  manor  within  Bro.  Ab. 
the  year,  after  it  has  been  an  estray,  the  first  lord  contra'  ^ 
cannot  retake  it ;  for  till  the  year  and  day  be  past,  ^2  Rep,  lOi. 
and  proclamations   made,    he  has   not  acquired  a 
property  in  it ;  therefore  the  possession  of  the  second 

lord  is  good  against  him. 

61.  If  the  beast  be  not  regularly  proclaimed,  the  i  Roll.  Ab. 
owner  may  take  it  at  any  time.     And  where  a  beast  ®'^' 

is  proclaimed  as  the  law  directs,  if  the  owner  claims 
it  within  the  year  and  day,  he  shall  have  it  again, 
upon,  pa3dng  for  its  keep. 

62.  If  the  beasts  of  an  infant,  feme  covert,  or  5  Rep.  1O8  h. 
person  in  prison,  or  beyond  sea,  stray,  and  are  pro- 
claimed according  to  law  i  if  none  claim  them  within 

a  year  and  a  day,  they  shall  be  all  bound,  and  become 
the  property  of  the  lord. 

63.  If  any  animal  belonging  to  the  King  strays  1  Roll.  Ab. 
tnto  the  manor  of  a  subject,  it  will  not  be  liable  to 
forfeiture :  for  the  grant  of  the  King  cannotvbe  sup* 
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posed  to  intend  farther  than  his  prerogative,  which  is, 
to  take  the  cattle  of  common  persons. 

64.  A  beast  estray  is  not  to  be  used  in  any  man- 
ner, except  in  case  of  necessity,  as  to  milk  a  cow  \ 
but  not  to  ride  a  horse. 

^.  Treasure  trove  is  where  any  money  is  found 
hid  in  the  earth,  and  no  one  knows  to  whom  it  belongs ; 
m  which  case  it  becomes  the  property  of  the  lord  of 
the  manor,  having  this  francliise.  But  if  the  owner 
may  any  ways  be  known,  it  belongs  to  him.  As  to  the 
|flace  where  the  finding  is,  it  seems  not  material^ 
whether  it  be  hidden  in  the  ground,  or  in  the  roof  or 
waHs,  or  other  part  of  a  castlb,  house,  building, 
minji,  or  elsewhere. 

GQ.  Nothing  is  said  to  be  treasure  trove  but  gold 
and  silver :  and  it  is  the  duty  of  every  person  who 
finds  any  treasure  of  this  kind,  to  make  it  known  to 
the  coroners  of  the  county :  for  the  concealing  of  it 
is  punishable  by  fine  and  imprisonment. 

67.  Royal  fish  consist  of  whale  and  sturgeon,  to 
which  the  Khig,  or  those  entitled  by  grant  from  him, 
or  by  prescription,  have  a  right,  when  either  thrown 
oh  sh<»e,  or  caught  near  the  coast.  This  right  is 
dechired  by  the  stat  I7  Edw.  II.  c.  11.  2)e  preroga- 
Hva  Regis. 

^.  Goods  of  felons  who  fly  for  felonies,*  are  for* 
feited  to  those  lords  of  manors  who  have  royal  frao- 
ehisei^ ;  when  the  -flight  is  found  on  record.  These 
9Cfe  iisttally  called  goods  of  persons  put  in  exigent: 
for  whereti  person  is  appealed  or  incUcted  of  fAonj, 
and  ^withdraws  or  absents  himself  for  so  long  time 
that  an  exigent  is  awarded  against  him,  he  {osM^ 
«Q  thie  goc^^nd  chattels  which  he  had  at  Ihe  time 
df  the  ejpigetit  awtfded ;  dthou^  he  renders 
nil  tfaeM^ftf^^  and  is  acquitted* 
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69'  Where  a  person  comeis  to  a  violent  death  by  Deodands. 
itiischance,  the  animal  ot  thing  which  was  the  cause  5  Rep.  no  6. 
of  his  death1>ecotnes  forfeitfed,  and  is  called  a  dteodahd.  Hale  P.  c. 

c  32 

to  if  given  to  God  to  appease  his  Wrath.      This  fsalk.  220. 
forfeiture  accrui^  to  the  King,  or  to  the  lord  of 
the  manor,  having  this  franchise,  by  grant  from  the 
Kit)g,  or  by  pi^eScriptibn. 

70.  If  the  pefsoh  wounded  does  not  die  within  a  Hawk.  P.  C. 
year  and  a  day,  tiftcr  receiving  the  Wound,  nothing  ^'  ^^'  *  ^' 
will  be  forfeited ;  for  the  law  does  not  lodk  on  such  , 

a  tvouhd  as  the  cause  of  the  person's  deatii.  But  if 
the  person  dies  Within  ihat  time,  the  forfeiture  shall 
have  relation  to  the  time  When  the  Wound  wa^  given : 
and  cannot  be  saved  by  alii^nation,  or  other  ^tt  what- 
ever, in  the  hl^htime. 

71.  Nothing  can  be  forfeited  as  a  d^odatid,  nor  be  Mem,  i  8. 
i»eized  as  such,  tfll  fbdhd  by  the  coroner*s  inquest  to 

have  caused  the  death  t>f  the  J)ersdn.  But  after  such 
inquisition,  the  Sheriff  is  atiswertible  for  theA^aluetif 
it,  and  may  levy  the  'same  on  the  vill  Whfene  it  fell  j 
therefore  the  inquest  ought  to  find  its  viltre. 

72.  A  hiindred  is  a  franchise  consisting  Of  a  ri^t  A  Hundred, 
to  hold  a  hundred  court  or  wapentake,  which  of  wm^  1  v^nt.  ^3.* 
toon  i%ht  belongs  to  the  King.    But  a  subject  may  2  P.Vbm. 
have  it  by  grant  immemorial  from  theCrown ;  or  by 
t)resf*iption  in  him  and  his  ancestors. 

7S.  It  was  resolved,  iii  a  modem  case,  that  the  Ailesbury 
Ited  of  aiitindred,  or  Wapentake,  hatd  not  the  jtoWer  iiou^^!' 
of  gi-anting  a  deputation  to  a  gamekeeper,  as  a  lord 
(rfa^hanbr  has. 

74.  Atrother  ^franchisfe   flrequently  annexed  to  a  Fairs  and 

Markets. 

manor,  is  the  right  of  holding  a  fair,  or  market,  whiicrh 
fe^A^ved  from  the  ttpA  prerogative  in  die  stoie 
Hfttnhtt-  as  o*er  ftanchlses.  Btrt  Where  the  King 
gftftite  ^  jy&tetot  for  holdlhg  a  fair  or  Wirkbt,  it  is^trsuri 
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Rexv.Batlert  to  have  a  writ  of  ad  quod  dcanmum  executed  and  re- 
2  v^^  ^344    t^^^d :  for  though  fairs  and  mar^^ets  are  a  benefit  to 

the  public,  yet  too  great  a  number  of  them  may  be- 
come  a  nuisance ;  and  if  the  patent  be  found  to  be 
ad  damnum  of  the  neighbouring  markets,  it  will  be 
void. 

1  Roll.  Ab.  75.  If  a  person  levies  a  fair  or  market  in  a  vill  next 
^^'  ^T  «  •   to  one  in  which  a  fair  or  market  has  been  long  held, 

Fitz.  N.  B.  ^  . 

184.  ftoi€.  to  be  on  the  same  day,  by  which  the  ancient  fair  or 
Yard  v.  Ford,  market  is  impaired,'  it  is  a  nuisance.  And  if  a  new 
2Saund.  172.  j^gj-j^^t  j,^  erected  without  patent  in  a  town,  near 

one  where  there  is  an  ancient  market,  it  may  be  a 

•  _ 

nuisance,  though  holden  on  different  days. 
Holcroft  76.  "Where  a  grantee  of  a  market,  under  letters 

i*^^&Pul  P**^^*'  ^^^™  ^^  Crown,  suffered  another  to  erect  ^, 
400.  market  in  his  neighbourhood,  and  to  use  it'  for  the 

Vide2Saund.  Space  of  23  years,  without  interruption,  it  was  ad- 
R.i  75a.  note,  judged,  that  such  user  operated  as  a  bar  to  an  action 

on  the  case  for  a  disturbance  of  his  market. 

2  ln8t.  220.  77-  Where  the  King  grants  a  fair  or  market,  the 
^  —  ^  ^^-  grantee  shall  have,  without  any  words  to  that  pur- 
pose, a  court  of  record,  called  the  Court  of  Piepowders, 
as  incident  thereto :  because  it  is  for  the  advancement 
and  expedition  of  justice,  and  for  the  support  and 
maintenance  of  the  fair  or  market. 

Idem,  c.  61.       78.  Owners  and  governors  of  fairs  and  markets 

are  to  take  care  that  every  thing  be  sold  according 
to  just  weight  and  measure.  For  that  and  other  pur- 
poses they  may  appoint  a  clerk  of  the  fair  or  market, 
who  is  to  mark  and  allow  all  such  weights  \  and  for 
his  duty  therein  is  entitled  to  just  and  reasonable 
fees. 

2  Inat.  19.         79*  A  right  of  taking  toll  js  usually  annexed  to  a 

fair  and  market ;  though  in  many  instances  no  tdl 
is  due;  in  which  case  it  is  called  a  free  fair  or  maiket: 
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for  toll  is  not  of  right  incident  to  a  fair  or  market^- 
and  can  only  be  claimed  by  special  grant  from  the  Heddy  t. 
Crown,  or  by  prescription ;  and  if  the  toll  be  un^  ^^gi^^' 
reasonable,  the  grant  will  be  void.  558. 

80.  By  the  statute  of*  Westm.  1.  c:  1,,  it  is  en^icted,  2  Inst.  2 19. 
that  where  persons  take  outrageous  toll,  contrary- to* 

the  common,  custom  of  the  realm,  in  market  towns,  - 
if  they  do  so  in  a  town  belonging  to  the  Crown,  the 
King  may  seise  the  franchise  into  his  own  hafids ;  and  • 
if  it  be  in  the  town  of  a  subject,  and  the  same  be  done 
by  the  lord  of  the  manor,  the  King  shall  do  in  like ' 
manner. 

81.  Where  the  King  grants  a  fair  generally,  the  Duonv. 
grantee  may  hold  it  where  he  pleases,  or  rather  where  3  MocT^?. 
it  can  be  most  conveniently  held ;  and  if  granted  to 

be  held  in  a  town,  he  may  hold  it  in  any  place  in 
such  town. 

82.^  Queen  Elizabeth  granted  by  charter  to  Henry  Curwen  r. 
Curwen,  lord  of  the  viU  and  manor  of  Workington,  3^^^  \^^ 
that  he  and  his  heirs  might  hold,  within  the  said  vill, 
a  market  every  Wednesday  for  even  By  another 
charter  of  the  2  Ja.  II.,  reciting  the  former  charter, 
and  that  *  the  market  thereby  granted  had  not  for 
many  yeai^  been  used,  the  King  proceeded  to  grant, 
ratify,  and  confirm  the  same  to  Henry  Curwen,  Esq. 
and  his  heirs,  in  the  same  words,  and  in  as  ample  a 
manner  as. before,  ir^a  viUamde  Workington. 

The  question  was,  whether  the  lord  of  the  manor 
had  a  right  to  remove  the  market-place  .from  one  ^ 

situation  to  another,  within  the  precincts  of  the  vill 
of  Workington.    . 

Lord  Ellenborough. — "  If  the  lord  have  a  grant  of 
a  markets  within  a  certain  place,  though  he  have  at 
one  time  appointed  it  in  one  situation,  he  may  cer- 
tainly remove    it  afterwards   to  another  situation. 

Vol.  hi.  ^       T 
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within  the  place  named  in  his  graot.  This  was  \oog 
ago  settled  in  Dixon  v.  Robinson ;  and  in  modern 
times  hsis  been  acted  uppn  in  the  case  of  Manchester 
market  There  is  nothing  in  reason  to  prevent  the 
lord  from  changing  tiie  place,  within  the  precinct  of 
his  grant ;  taking  care  at  the  same  time  to  acconunodate 
the  public.  Neither  is  there  any  authority  whii^h 
says,  that  having  oncc^  fixed  it,  he  is  compellable  ever 
afler  to  keep  it  in  the  same  place.  In  many  instances 
there  may  be  great  public  convenience  in  the  owner 
liaving  liberty  to  remove  it,  for  the  buildings  in  a 
growing  town  may  take  a  different  direction,  away 
irom  the  old  markel>pUce.  If  the  lord^  in  the  exer- 
cise of  his  right,  be  guilty  of  any  abuse  of  the  fran- 
chise, there  may  be  a  remedy  of  another  nature.  The 
right  of  removal,  however,  is  incident  to  his  grant, 
if  he  be  not  tied  down  to  a  particular  spot,  \>j  tb? 
terms  of  it.  Till  it  be  removed,  the  public  luive  a 
right  to  go  to  the  place  appointed^  without  being 
deemed  trespassers  \  but  after  the  lord  has  removed 
it,  of  which  public  notice  was  given  in  this  e^se, 
the  public  have  no  longer  a  right  to  go  tiiere 
upcm  his  soil«  If  a  private  injury  has  been  austazoed 
by  ai}y  individual,  who  has  been  deceived,  by  the  lord 
having  holden  out  to  him  a  particular  site  for  tbe 
market-place,  in  order  to  induce  him  to  purc^iaae  m 
build  there,  for  the  convenience  of  it ;  that  mf^  be 
the  subject  of  an  action  to  recover  damages  for  the 
particular  injuiy  sustained  by  that  individual ;  Imt 
does  not  preclude  the  lord's  general  right  to  remove 
the  market/* 
How  Fran-  83.  Tlie  franchises  which  have  been  treated  (rf*  in 
claimed!*^  this  title,  are  of  two  sorts :  First,  those  which  couU 
have  no  existence  till  created  by  an  actual  grant ; 
$  Rep.  27  b!  such  as  fairS)  markets,  a  hundred^  &c.   As  to  these^  a 
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claim  to  them  must  be  supported  b^  showing  the 
.^nmt  thereof  from  the  Crown,  if  within  time  of 
memory.  But  if  before  that  period,  then  they  must  Vide  Tit  31. 
have  the  aid  <^  some  other  matter  of  reqord,  within 
time  of  memory,  to  make  them  available ;  as  allow- 
ances tberec^  in  Eyre,  or  some  judgement  of  record 
in  the  King's  courts,  in  support  and  affirmance  thereof, 
or  some  ccmfirmation  by  the  Crown,  by  letteis  patent 
pleadaUe  as  a  record^ 

84.  The  other  kind  of  franchises  are  those  which 
were  originally  parcel  of  the  royal  prerogative,  and 
do  not  owe  their  existence  to  a  grant ;  such  as  free 
diace,  park,  and  warren,  &c.  To  these  a  title  may  be 
claimed  from  immemorial  usage,  without  the  aid  of 
;  any  record  :   for  sudi  usage  induces  a  presumption 
I  df  a  royal  graat,  made  before  time  of  memocy. 
I     85.  Franchises  may  be  destroyed  or  lost  by  a  re-  Haw  tlMf 
anion  in  the  Crown;   by  surrender  of  the  person.  "^^^ ^"  ^^'• 
I  entitled  to  them  ;  by  mis-uaer  or.  by  non-user.     And 
i  where  firamchises  are  annexed  to  manors,  they  are  Dissert,  c.  3. 
I  Bot  lost,  though  the  court  baron  be  lost.  ^ 

86.  It  was  laid  down  in  the  abbot  of  Strata  Moth  Re-union  in 

ttW9  case,  that  when  the  Kii^  grants  ^ny  fmn-  ^^^^^\ 

I  ehises  which  are  in  his  own  hands,  as  parcel  of  tlie 

I  Wers  (if  his  Crown,  within  certain  possessions; 

there,  tf  th^  ccone  i^am  to  the  King,  they  become 

Qeigedl  m  the  Crown,  aad  he  has  them  agsiajure 

9mnKg  T    and  if  tbey  were  before  appeodant,    d)0 

tppeidanej  is  extinct.     But  when   franchises  are 

ttectsd  and  created  by  the  King  dem»o  y  there,  by 

the  accession  of  them  again,  tbey  ace  not  merged^ 

Ai  if  a  faiij  market,    park,  warren,   &&   are  ap- 

t^ndaaft  to  manors*  or  in  gross,  and  come  back  to 

the  Kag,.  they  remam  as  they  were  before,  »  esse^ 

M  merged   ini  the  Crown  :  for  they  were  at  first 

T  2 
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created  and  newly  erected  by  the  King,  and  were 
not  in  e^^e  before;  and  time  and  usage  has  made 
them  appendant. 

llMt.  1216,      87.  If  A.  be  seiised  of  a  manor,  wheremito  the 

franchise  of  waif,  estray,  and-such  like,  are  appendant 
and  the  King  purchases  the  manor  with  the  appur- 
tenances J  now  are  the  rojral  franchises  re-united  to 
the .  Crown,  and  not  appendant  to  the  manor :  but 
if  he  grant  the  manor  in  as  large  and  ample  a  manner 
as  A.  had  it,  the  franchises  shall  be  appendant,  or 
rather  appurtenant,  to  the  manor*  *^ 

Surrender.         88.  Franchises  may  allso  be  destroyed,  by  a  siff- 

render  of,  them  to  the  Crown,  of  which  there  are 
several  instances. 

Mis-user.  89.  Where  the  object  of  a  franchise  is  perverted,  ' 

and  there  is  either  a  mis  user  or  an  abuser  of  it,  iJie 

12  Mod.  271.  franchise  is  lost.     And  it  is  said  by  Lord  Holt,  that 

all  franchises  are  granted  on  condition  that  they 
shall  be  duly  executed,  according  to  the  grant  So 
that  if  the  grantees  of  such  franchises  neglect  to 
perform  the  terms,  the  patents  may  be  rq>edled  by 
¥rrits  of  scire  facias. 

Bro.Ab.  90.  Where  a  person  has  a  franchise  to  hold  a 

Franchise,      market  every  week,  on  the  Friday ;  and  he  holds  it 

on  the  Friday  and  the  Monday ;  in  this  case  nothing 
shall  be  forfeited  but  that  which  he  hath  purprised. 
But  he  who  has  a  fair  to  hold  two  days,  and  holds  it 
three  days,  forfeits  the  whole.  So  where  a  man  has 
a  market  to  hold  on  the  Saturday,  and  he  fadds  it 
on  another  day,  the  market  shall  be  forfeited9  and  he 
shall  be  fined  for  the  misusing. 

Idem,  pi.  22.       9  £.  jf  ^^  Y^m!g  grants  to  a  pers»)n  a  fair,  iot  one 

day  in  the  year,  and  the  grantee  holds  a  &ir  twa 
days,'  and  claims  this  upon  process  in  tibe  Exchequer, 
he  shall  forfeit  his  franchise.    But  if  he  claims  one' 
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day  by  the  patent,  and  another  by  prescription,  which 
is  found  false  in  the  prescription,  he  shall  not  forfeit 
his  patent 

9S.  If  a  person  has  several  franchises,  and  the  one  Idem.pL  1 4; 
does  not  depend  on  the  other ;  there,  if  he  misuses 
any,  he  shall  not  forfeit  all,  but  only  those  which 
have  been  misused.  But  if  one  depends  on  the  other, 
there,  if  he  misuses  one,  all  shall  be  seised  and  for- 
feited. 

93.  Non-user  is  also  a  cause  of  forfeiture  of  a  fran-  Non-user. 
chise.  Therefore^  if  a  vill  be  incorporated  by  the  King  J^eiL, 
before  time  of  memory,  and  the  firanchise  never  was  p|/  ^0.  &  26: 
used  within  time  of  memory,  it  is  lost. 

94.  The  franchise- of  holding  a  c6urt  leet  will  be  2Hawk.P.C. 
forfeited,  not  only  by  acts  of- gross  injustice,  but  ^•^^•§5» 
also  by  bare  omissions  and  neglects.;,  especially  if 

ofVeu'  repeated  and  without  excuse.^. 

95.  Greorge  Tottersali  claimed,  at  tiie-  justiee  seat  TottenaU'^ 
of  the  forest  of  Windsor,  a  court  leetwithin  his  manor  ^^'ones, 
of  F.    The  Attorney  General  desired  that  it  might  be  283. 
inquired,.    1 .  If  he  had  used  it.    S..  If  he  had  an  able 
steward  to  dischaige  the  office ;  for  the  want  of  that 

was  also  a  cause  of  seiswe.  S*  If  he  had  officers,  and 
Aose  things  which  are  for  the  execution  of  justice,  as 
constables,  ale-tasters^  &c.,  and  pillory,  stocks,  and 
cucking  stool,  &c.  4.  If  he  punished  bakers  more 
than  three  times,  and  did  not  set  them  in  the  pillory^ 
All  these  were  causes  of  s^isure,  till  he  paid,  a  fine 
for  the  abuse,  and  replevied  his  franchise.  Mr.  Tot- 
tersali himself  being  called  and  asked  concerning  his 
court  leet,  confessed  that  he  had  not  used  it  a  great 
vUe,  nor  were  there  proper  officers,  or  other  things 
for  the  execution  of  justice ;  but  he  said  it  appeared 
by  ancient  rolls  that  there  had  been  aieet  there.  Be^, 
^  asked  to  what  leet  his  tenants  went,  he  said  they 

T  3 
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went  to  the  sberiiPs  tourn,  and  paid  head  silver  there. 
Upon  which  Mr.  Attorney  observed,  that  Mr.  Totter- 
sall  could  have  no  leet,  for  all  leets  were  drawn  out 
of  the  sheriff's  toum,  which  was  the  leet  in  the  King's 
hands,  and  head  silver  was  cerium  ketCf  and  no  man 
should  be  subject  to  two  leets :  therefore  there  could 
foe  no  allowance  of  the  leet,  unless  the  King  should 
be  put  out  of  that  which  (for  aught  he  knew)  he 
had  ever  had.  So  judgement  was  given  against  him 
for  the  leet. 
Darell  v.  qq^  Upon  a  motion  for  an  information  in  the  nature 

Bndge,  ^ 

1  Biack.  K.     of  a  qiio  Warranto^  against  one  Bridge,  for  holding  a 
^^'  court  leet,  it  appeared  that  in  14  Ja.  I.  the  Crown 

granted  to  R.  Miller,  his  heirs  and  assigns,  the  pri« 
vilege  of  holding  courts  leet.  No  mesne  conveyance 
appeared  till  1702,  when,  and  in  I7O8,  19,  and  21» 
there  were  conveyances  of  the  manor,  with  all  courts 
thereunto  belonging,  to  those  under  whom  the  de- 
fendant claimed.  In  the  deed  of  conveyance  to  him 
in  1739,  courts  leet  were  expressly  conveyed^  In 
1740  the  defendant  held  a  court  leet,  the  first  within 
the  memory  of  any  one  living, '  though  courts  baron 
had  been  frequently  held. 

It  was  argued  that  the  defendant  could  not  deduce 
any  title  under  the  original  grant;  or  if  he  could,  yet 
that  non-user  was  a  disclaimer,  and  a  forfeiture  of 
such  a  franchise.  On  the  other  side  it  was  contended, 
that  the  possession  of  the  grant,  together  with  the 
land,  was  an  evidence  of  right  {  and  that  it  would  be 
.  of  very  pernicious  consequence  to  grant  theiae  iafbr* 
mations,  whenever  a  lord  could  not  deduce  a  title  by 
mesne  conveyances. 

The  Court  said,  that  as  there  appeared  no  exercise 
of  the  grant  till  174>0,  there  tvas  strong  suspieiooi  of 
spme  defect  in  the  title :  therefore  it  must  go  to   be 
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tried  by  a  jury.     The  rule  for  an  information  was 
made  absolute.  / 

97.  Free  chace  and  warren  may,  I  presume,  like 
other  franchises,  be  lost  by  non-uaer,  when  claimed 
by  prescription,  or  even  by  aa  express  grant ;  as  the 
non-user  creates  a  presumption  tliat  the  franchise  had 
been  surrendered.  It  is  tlieJrefore  necessary,  where  a 
claim  of  this  kind  is  made,  to  proye  a  continued  ex-. 
erpise  of  the  right ;  though  formerly  it  may  have  been.  Cro.  Jg.  155«^ 
Keld  difierently. 
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CHAP.  I. 
Of  the  Origin'  and  Nature  qf  Rents* 


1.  Origin  of  Rents. 
6.  Rent  Service. 
8.  Rent  Charge. 
1^.  Rent  Seek. 

14.  Other  SorU  of  Rents. 

15.  Fee  Farm  Rents. 

17.  What  gwes  Seinn  of  a  Rent. 

18.  Out  of  ultat  a  Rent  may  be 

reserved. 

26.  Upon  what  Conveyances  and 

how. 
35.  To  what  Persons. 


49.  At  what  Tme  payable. 
59.  When  tiroes  to  the  Executor, 
and  when  to  the  Ear. 

67.  Remedies  far  the  Bemery  <f 

Rents. 

68.  Distress. 

71.  Clause  of  Re-entry. 

75,  Right  of  Entry  hy  »ay  of 

Use. 

76.  Ejectment. 

78.  Actions  of  Debt  smdCoeeiuat. 

79.  CourU  of  Eqtdty. 


Section  1. 

TT  has  been  stated,  that  when  the  great  lords  enfirtan^ 

chised  their  villeins,  they  still  employed  them  in 

the  cultivation  of  their  estates,  whiqh  they  granted 

either  from  year  to  year,  or  for  a  certain  number  of 
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yean;  reserving  to  themselves  an  annual  return  from 
the  tenant,  of  com  or  other  provisions ;  hence  the 
lands  thus  granted  were  called  farms,  frdm  the  Saxon 
wordjeorm^  which  signifies  provisions. 

2.  This  compensation  or  return  for  the  use  of  the 
land  thus  let,  acquired  the  name  of  redditus,  rent. 

It  is  defined  by  Lord  C.  B.  Gilbert,  to  be  an  annual  Renu,  9. 
return  made  by  the  tenant,  either  in  labour,  money, 
or  provisions,  in  retribution  for  the  land  that  passes. 

3.  It  follows  that  though  rent  must  be  a  profit,  yet 
there  is  no  occasion  that  it  should  consist  of  money. 
For  capons,  spurs,  horses,  and  other  things  of  .that 

nature,  may  be  reserved  by  way  of  rent  j  it  may  also  i  imt,  142  a« 
consist  of  services  or  manual  labour,  as  to  plough  a 
certain  number  of  acres  of  land,  &c. 

4.  The  profit  reserved  as  rent  must  be  certain,  or  id. 
that  which  may  be  reduced  to  a  certainty  by  either 
party.     It  must  also  be  payable  yearly,   though  it 
need  not  be  reserved  in  every  successive  year,  but 
villbe  good  if  reserved  in  every  second  or  third  year. 

5.  A  rent  must  issue  out  of  the  thing  granted^  and  id. 
not  be  a  part  of  the  thing  itself;  for  Lord  Coke  says, 

a  man  cannot  reserve  a  pdrt  of  the  annual  profits,  as 
the  vesture  or  herbage  of  land.' 

6.  There  ^  are  three  kinds  of  rent ;  namely,  rent  Rent  Senrice* 
service,  rent  charge,  and  rent  seek.   Where  a  tenant  l*t.  j2l3. 
holds  his  land  by  fealty  and  certain  rent,  it  is  a  rent 

service  j  this  was  the  only  kind  of  rent  originally 
known  to  the  common  law.  A  right  of  distress  was 
inseparably  incident  to  it,  as  long  as  it  was  payable 
to  the  lord  who  was  entitled  to  the  fealty  of  the 
tenant.  And  it  was  called  a  rent  service,  because 
it  was  given  as  a  compensation  for  the  services  to 
which  the  land  was  originally  liable. ' 
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Tit.  2.  c.  1.        7.  We  have  seen  that  in  confiequeace  rf  the  sta- 
i  1 9»  20.       ^^^  ^^  empioreSy  if  a  person  makes  a  feoflrnent  in 

fee»  or  gift  in  taiU  with  a  limitation  over  in  fee,  the 

feoffee  or  donee  will  hold  of  the  superior  lord,  by  the 

same  services  which  the  feoffor  was  bound  to  perform 

Lit.  {  215.     to  him.   It  follows,  that  upon  a  conveyance  of  thi» 

kind,  no  rent  service  can  be  reserved  to  the  feoffor 
or  donor,  because  he  has  no  reversion  left  in  him  ^ 
and  as  the  feoffee  or  donee  does  not  hold  of  him,  he 
is  not  bound  t<f  do  him  fealty.  But  if  upon  a  con- 
veyance in  tail,  or  for  life,  the  donor  keeps  the  rever- 
sion, and  reserves  to  himself  a  rent,  it  Will  be  a  rent 
seryice ;  because  fealty  and  a  power  of  distress  are 
incident  to  such  reversion. 
Rent  Charge.  8.  Where  a  rent  was  granted  out  of  lands  by  deed^ 
1  Inst.  143  b.  the  grantee  had  no  jpower  to  distrain  for  it,  because 
^  thfre  was  no  fealty  annexed  to  such  a  grant  To 
remedy  this  inconvenience,  an  express  power  of  distress 
was  inserted  in  the  grant,  in  consequence  of  which 
it  was  called  a  rent  charge,  because  the  lands  were 
charged  with  a  distress. 

9.  Rent  charges  are  of  great  antiquity,  and  were 
probably  first  granted  for  the  purpose  <rf  providing 
for  younger  children.  They  were  however  considefea 
as  contrary  to  the  policy  of  the  common  law ;  for  the 
tenant  was  thereby  less  able  to  perform  the  rxaotiif 
services  to  which  he  was  bound  by  his  tenure,  a«» 
the  grantee  of  a  rent  charge  was  under  no  teom 
obligations ;  for  which  reason  a  rent  charge  was  sw» 
to  be  against  common  right. 

10.  A  rent  charge  may  now  be  created  either  of 
grant,  or  by  the  operation  of  the  statute  of  ^^ 

Tit.  11.  C.3.   For  it  is  enacted  by  that  statute,  §  4  &  5,  that  where 

divers  persons  stood  and  were  seised  of  and  ift  ^/ 
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lands,  &c«  in  fee  simple  or  otherwi9e»  to  the  use  and 
intent  that  some  other  person  or  persons  should  have 
an  annual  rent  out  of  the  same ;  in  every  such  case, 
the  same  persons,  their  heirs  and  assigns,  that  had 
such  use  and  interest  to  have  any  such  annual  rents, 
should  be  adjudged  to  be  in  possession  and  seisin  of 
the  same  rent,  of  and  in  such  like  estate  as  they  had 
in  the  use  of  the  said  rent. 

11.  Lord  Bacon,  in  his  reading  On  this  statute,  ob- 
serves, that  in  consequence  of  the  words  <'  were 
Mised ''  a  doubt  had  arisen  whether  jthe  statute  was 
not  confined  to  rents  in  use  at  the  time ;  but  that 
this  was  explained  in  the  following  clause— ^f<  as  if  a 
sufficient  grant  or  other  lawful  conveyance  had  been 
made  and  executed  to  them  by  such  as  were  or  should 
be  seised  to  the  use  or  intent  of  .any  such  rent,  to  be  Rii^etu  v. 
had,  made,  or  paid,  accordio^  to  the  very  trust  and  Th.32?c.io* 
intent  thereof." 

IS.  A  rent  granted  for  equality  of  partition  be*  Lit.  $252. 
tween  coparceners,  is  called  a  rent  charge  of  common 
light ;  because  the  coparcener  has  given  a  valuable 
cwsideration  for  it.  A  rent  granted  in  .lieu  of  lands 
upon  an  exchange  is  of  the  same  nature ;  as  also  a  i  inst  160  a» 
rent  granted  to  a  widow,  out  of  lands  of  which  she  is 
dowable,  in  lieu  of  her  dower. 

18.  A  rent  seek  or  barren  rent  is  nothing  more  than  Rent  Seek, 
a  rent,  for  the  recovery  of  which  no  power  of  distress 
is  given,  either  by  the  rules  of  the  common  law,  or  ^ 

the  agreement  of  the  parties. 

14.  Although  every  species  of  rent  iB  comprised  in  Other  Soru 
the  preceding  divisions,   yet  there  are  some  rents  of  Rents, 
which  are  known  by  particular  names. 

Rents  of  assize  axe  the  certain  established  rents  of  2h»t«  19. 
the  freeholders,  and  ancient  copybolden  of  manors. 


284  Title  XXVIII.   Rents.   Oi.  i.  S  14—17. 

Those  of  the  freeholders  are  frequently  called  chkf 

rents,  redditus  capitales ;  and  both  sorts  are  indiffisr* 

ently  denominated  quit  rents,  quseti  redditus ;  because 

thereby  the  tenant  goes  quit  and  free  of  all  other 

services. 

Fe«  Farm  15.  A  fee  farm  rent  is  a  perpetual  rent  reserved 

2  Inst!  143  6.  ^^  ^  conveyance  in  fee  simple.    And  Lord  Coke 

n-  5.  says,  if  a  rent  be  to  the  whole  value  of  the  land,  or 

Doug,  R.      to  the  fourth  part  of  its  value,  it  is  called  a  fee  fann. 

627.  n.  Mr.  Hargrave  has  observed  on  this  passage,  that  the 

true  meaning  of  a  fee  farm  is  a  perpetual  farm  or 

rent ;  the  name  being  founded  on  the  perpetuity  of 

^    the  rent  or  service,  not  on  the  quantum :  that  the 

sometimes  confining  the  term  fee  fium  to  rents  of  a 

certain  value,  probably  arose,  partly  from  the  statute 

of  Gloucester,  which  gives  l^e  cessavit  only  where 

the  rent  amounts  to  one  fourth  of  the  value  of  the 

land ;  and  partly  £rom  its  being  most  usual,  on  grants 

in  fee  farm,  hot  to  reserve  less  than  a  third  or  fourth 

of  such  value. 

Bradbury  v.       16.  After  the  Statute  quia  emptores,  granting  in  £^ 

Wngbt,        farm,  except  by  the  King,  became  impracticable  j 

624.  *    '       because  the  grantor  parting  with  the  fee,  is,  by  the 

operation  of  that  statute,  without  any  reversion ;  and 
without  a  reversion,  there  cannot  be  a  rent  service.* . 
A  perpetual  rent  may  however  be  reserved  on  a  con- 
veyance of  lands  in  fee  simple  ;  and  if  a  powtf  ot 
distress  and  entry  is  given  to,  the  grantor  of  the  \^^f 
his  heirs  and  assigns,  the  rent  will  be  good  as  a  rent 
.   charge,  but  not  as  a  fee  farm  rent. 
VThBt  giires        17*  With  respect  to  the  mode  of  acquiring  seiffl^ 
^^  ""^^     oPsL  rent  j  in  the  case  of  a  rent  'service,  the  fenoo 
Tit.  5.  c.  1.     entitled  cannot  acquire  a  seisin  in  deed  before  we 
■     '  rent  becomes  due ;  for  nothing  but  the  actual  receipt 

of  it  will  have  that  efiect 
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'As  to  a  rent  charge,  the  only  mode  of  acquiring 
a  ^sin  in  deed  of  it,  when  created  by  grant,  is  by 
the  actual  receipt  of  the  whole  or  of  a  part  of  it. 
And  formerly  it  was  usual,  where  a  freehold  estate  in 
a  rent  charge  was  created,  to  pay  the  grantee  a  penny 
in  the  name  of  seisin  of  the  rent :  but  where  a  rent 
is  created  by  means  of  a  conveyance  to  uses,  the 
grantee  immediately  acquires  a  seisin,  by  the  words 
of  the  statute*     ^  t 

18.  A  rent  must  in  general  issue  out  of  lands,  or  Out  atwhn 
out  of  tenements  of  a  corporeal  nature,  whereto  the  be  rnerre?. 
grantee  may  have  recourse  to  distrain.    A  rent  could  ^J^'  ^^  •• 
not  therefore  be  formerly  reserved  out  of  an  advowson  oub.  20. 22. 
m  gross,  tithes,  or  other  incorporeal  heteditaments : 
because,  as  Lord  C.  B.  Gilbert  says,  every  incorporeal, 
right,  till  by  age  it  was  formed  into  a  prescription,  ^ 
did  originally  rise  by  grant  from  the  Crown ;  and 
s«;h  grants  seem  to  have  been  made  for  particular 
purposes;  as  the  grant  of  a  fair,  to  be. under  the  pro- 
tection of  the  lord ;  the  grant  of  a  common  for  the 
benefit  of  the  beasts  of  all  the  tenants :  therefore,  to 
let  such   incorporeal    inheritances    for   rent,    was 
esteemed  contnuy  to  the  design  and  purpose  of  such 
grants. 

19.  A  rent  cannot  be  reserved  out  of  a  rent;  2Roll.Ab. 
therefore,  if  a  person  grants  lands  in  tail  rendering  ^^^* 
rent,  and  after  grants  the  rent  for  life,  or  in  tail, 
lendering  rent,  this  is  a  void  reservation ;  because  it 
passes  as  a  rent  seek.  •  And  if  A.  has  a  rent  service,  Kalw.  161. 
or  rmt  charge,  and  grants  it  to  another  for  term  of 
U&,  by  deed  indented,  rendering  to  A.  certain  rent ; 
tiie  reservation  is  void ;   because  rent  cannot  be    . 
charged  with  other  rent ;  foo:  it  cannot  be  put  in 
%iew.  ... 
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SO.  By  tile  sUt.  5  Geo.  IIL  e.  17.  it  is  enacted, 
that  leases  made  b j  ecclesiastical  pemms,  of  tithes 
or  other  iacorporeal  hereditamentSt  shall  be  good: 
aiid  that  the  r^ts  reserved  in  such  leases  xnay  be 
recovered  by  action  of  debt. 
1  Inst.  47  <u       21.  Where  a  lease  is  made  of  the  vesture  of  herbage 

oif  land,  a  rent  may  be  reserved ;  because  the  lessor 
naay  come  ufion  the  land  to  distrain  the  lessee's  beasts 
,  feeding  thereon. 

Idem.  122.  A  rent  may  be  r^searved  upon  a  giant  of  an 

estate  in  remainder  <x  reversion:  for  though  the 
grantee  cannot  distrain  during  the  contiDuanee  of  the 
particular  estate,  yet  there  wiU  be  a  remedy  by  dis- 
tress»  whenever  the  remainder  or  zeveraion  oomee  into 
poaayssion. 
2RolLAb.  23»  Where  a  peisQn  grants  a  future  inta^est  in 
^^^*  lands,  as  a  lease  £>r  years,  ta  co^ameiice  igk^foftuny  he 

may  reserve  a  rent  immedmtely :  for  it  will  be agood 
contract  to  oblige  the  lessee,  and  to  ground  ai»  action 
of  debt ;  and  the  lessor  may  have  his  remedy  by 
distress  ibr  the  arrears,  when  the  lesaee  comes  into 
possession- 
Windsor  94^  It  should  be  observed,  that  if  a  tease  be  made 
2^unT302  ^f  811  incorporeal  hereditament,  reserving  rent^  sudi 

re84rvaty)n  is  good  t^  bind  the  leaiee>  Iff  way  of  cen- 
tcatft;  fiar  the  nonperfbismwiee  of  which  the  ksiMr 
shall  have  as(  action  ef  d§bt:  bfteause  if  the  lesM^ 
uiidcstak^  to  pay  aa  anmi^  sufUf  by  bia  deedt  mA^ 
undestaking  gives  the  tensor  a  i^ht  to^  it;  and  ^ 
law  in  all  cases  gives  remediea  ade^ate  asd  emr^ 
^ndeat  to  every  man's  right. 
1  last,  47  a.       S5.  A  rent  may  be  reserved  to  the  King  <Hit  of  air 

iacorporeal  hereditiuneRt ;  because,  by  hiapjverogiixve, 
he  may  distrain  for  such  rent  on  all  the  lands  of  his 


lessee.    And  as  he  has  a  remedy,  there  is  therefore 
no  reason  that  such  a  reservation  should  be  void. 

86.  With  respect  to  the  ccHiveyaoces  upon  which  Upon  what 
a  rent  can  be  reserved,  it  may  be  laid  down  as  a  ^nd  how.     * 
general   rule,  that  upon  every  .  conveyance  which  *  j|nat.  144  a. 
passes  an  estate,  or  enlarges  an  estate,  a  rent  may  be 
reserved ;  for  rent  being  a  return  for  something  given, 

it  follows,  that  wherever  s^  estate  pa^sea,  there  may 
be  a  return. 

87.  Rents  are  mg^t  usually  reserved .  on  leases : 

bat  9,  rent  m^y  also  be  reserved  on  a  release,  a  bar*  Vtde  Tit.  32. 
gsdn  and  sale,  covenant  to  stand  seised,  and  lease  and  ^'^*  io>  1 1. 


S8.  Thef^  vMy  be  several  reaervaliona  of  seveiaL  winters 
i8Bt3>  in  ti^  same  cQnveyeace.   As  whera  a  leme^  was  Ab!  448.  ^ 


]na4e^three  mcunors,  reserving  for  one  a  rent  of  6/;, 
for  another  a  rent  of  34^  and  for  the  third  a  r€»t  ei 
10  Ly  with  a  condition  oi' re-entry  into  the  whole,  for 
Boiyayment  of  any  part ;  it  was  held  that  these 
seveial  reservations  of  rept  created  several  tenu?esi 
deoHse^,  reveraio^afli,  and  rents. 

29*  A  tenant  in  tail  of  C.  leased  the  site  ^i4  Tanfield 
demesnes  of  the  manor,  together  with  tlie  manor  cro.^^; 
itself,  and  all  lands  to  the  same  belonging,  for  81  ^^- 
years,   rendering    for    the    site    theorewith    letten 
H  &^.  8<^,  and  renderic^  fear  the  said  manor  and 
p!:eim^ea  therewith  letten  9/.  10«.    It  was  resolved 
th^  the^e  weire  fi^v^aJl  reservaticnus. 

SO*  A  lease  was  made  of  three  mainors,  vi^,  D^,  £;,  Lee  v. 
^d  J*.,  reserving  for  JX  5/.,  for  E.  10/.,  and  for  F,  4  lcoo.  27. 
10/.J  up<Mi  condition  that  if  the  said  rents,  or  any  of 
tbeai)  or  any  part  thereof,  were  behind^  the  lessor 
flight  re*enter  into  aU.  The  lessor  sold  the  reversion 
of  one  of  the  manors  to  W.  and  afterwards  sold  him 
the  reversion  of  the  other  two  manors.     The  rent 
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being  in  arrearfor  one  manor,  the  purchaser  entered 
into  all  ibx6e.  Adjudged,  that  bis  entry  was  not  lair-    | 
fid ;  for  though  the  words  were  joint,  yet  the  reserva-    - 
tion  and  the  rents  were  several* 
HilVsCaae,        31.  A.,  seised  of  White  Acre,  Black  Acre,  and 

4Leoii.l87.  q^^^  ^^^^  j^^^^  ^  ^^^  ^  j  g^  f^^  g^  ^^^^    . 

rendering  for  Black  Acre  3  s*  4td.y  for  White  Acre  i 
10^.,  and  for  Green  Acre  90s.^  quarterly;  witii  a  ' 
clause  of  re-entry,  if  any  part  or  parcel  of  the  said  ^^ 
rent  should  be  behind,  &c.  W.  R.  purchased  the 
reversion  of  Black  Acre,  brought  an  ejectment  for 
10^.,  being  a  quarter's  rent,  and  had  judgement; 
these  being  several  reservations  and  conditions.  A 
ante,  §  28.     difference  was  taken  between  this  and  Winter's  caise, 

the  rent  in  that  being  originally  entire,  whereas  here 
it  was  originally  several ;  and  in  that  case  the  con- 
dition was,  that  if  an}r  part  of  the  rent  was  behind; 
the  lessor  should  re-enter  into  the  whole. 

32.  But  where  there  is  one  reservation  of  rent  in 

gross,  at  first ;  though  it  be  afterwards  divided  and 

severed  into  different  parts,  yet  it  will  be  one  entire 

rent 

Knigfat*t  9S.  The  prior  of  St  John  made  a  lease  of  divers 

CMC,  5 Hep.  housesforyears,yieldingtheyearlyrentof5tl05,ll<t; 

viz.  for  one  house  SI  Os.  11^.,  for  another  90^., 
and  for  the  other  houses  several  rents,  residue  of  the 
said  rent ;  with  a  condition,  that  if  the  said  rent  of 
51.  \0s.  l\d.  was  behind  in  part,  or  in  all,  then  the 
prior  and  his  successors  ^ould  re-enter.  Resolved, 
that  this  was  one  reservation  of  the  rent  in  gross,  at 
the  first;  and  the  viz.  afterwards  did  not  make  a 
severance  of  it,  but  was  rather  a  several  declaration 
of  the  several  value»  of  each  parcel ;  by  which  it 
4ippeared  how,  and  at  what  rates,  the  whole  rent  w« 
reserved. 
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S4.  Iq  the  above  case,  Roodes,  justice,  said,  if  two  Moo.  202. 
tenants. in  common  make  a  lease  upon  condition, 
rendering  rent ;  the  law  will  constrae  the  demise,  the 
condition,  and  the  rent,  to  be  several ;  because  the 
tenants  in  common  have  several  reversions. 

S5.r  With  respect  to  the  persons  to  whom  a  rent  To  what 
may  be  reserved,  Littletqn  lays  it  down  as  a  certain. Ltu<'346 
rule,  that  no  rent  service  can  be  reserved,  upon,  any  1  Inst.  47  a. 
feoffment,  gift,  or  lease,  to  any  person  but  the  feoffor, 
donor,  or  lessor,  or  to  their  heirs ;  and  in  no  manner 
to  a  stranger.    The  reason  of  this  rule  is,  because  the 
rent  being  payable  as  a  return  for  the  possession  of 
the  land,  can  only  be  reserved  to  the  person  from 
whom  the  land  passen. 

.  36u  As  there  can  be  no  reservation  of  rent  service  Gilb.  Renu, 

ax 
tea  stranger  during  ^  the  life  of  the  lessor;  neither 

can  a  rent,  service  be  reserved  after  the  death  of  the 

lessor,  to  any  person  but  the  reversioner :  for  to  him  ' 

the  land  would  belong,  if  it  were  not  demised. 

37.  If  a  person  makes  a  lease,  to  commence  after  2  Roil.  Ab. 
his  death,  reserving  rent  td  his  heirs ;  this  will  be  2  Saund.370. 
deemed  a  good  rent  service, .  arising  to  the  heir,  not 
by  way  <^  purchase,  but  as  incident  to  the  reversion, 
descending  to  the  heir ;  and  therefore  may  be  released 
by  the  ancestor,  during  his  life  ;  which  it  would  not 
be  if  it  was  a  new  purchase  in  the  heir. 

98.  But  where  a  father  and  his  son  an4  heir  ap-  Oates  r. 
pofeat  demised  landd  foi'  years,  to  begin  after  the  S™l^\on 

.  HoD«  130- 

death  of  the  father,  rendenng  rent  to  the  son  :  the 
£ither  died,  the  lessee  entered,  and  the  rent  being 
bdiind,  the  son  distrained*  Resolved, "  that  this*  re- 
Bervation  of  rent  was  utterly  void ;  for  although  the 
son  did  prov^  heir,  it  bettered  not  the  case  by  the 
event :  but  the  reservation  should  have  been  to  the 
heir  or  heirs  of  the  lessor,  by  that  name ;  for  that 
Vol.  III.  U 
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nOe  XXVIIL    Rents.    Ou  I  §  38— 4L 

was  the  only  word  of  privity  in  law  requisite  in  the 
reservation  of  rents  j  the  heir  being  eadem  persona 
cum  antecessare. 

99.  Where  a  rent  is  reserved  generally,  without 
spedfying  to  whom  it  shall  be  paid,  it  will  go  to  the 
lessor ;  and  after  his  death,  to  the  person  who  would 
have  inherited  the  land,  i£  no  such  lease  had  been 
made*  If  the  reservation  be  to  the  lessor  and  his 
heirs,  the  effect  will  be  the  same  ;  provided  the  lessor 
ia  seised  in  fee. 

40.  A  tenant  in  special  tail  leased  for  years,  re- 
serving a  rent  to  himself,  his  heirs  and  assigns ;  the 
question  was,  to  whom  it  should  go,  afler  the  death  of 
the  lessor ;  the  estate  having  descended  to  a  person 
who  was  not  heir  at  law  to  the  lessor.  Lord  Ch.  B. 
Widdrington  laid  down  the  following  points :  1 .  Where 
no  person  in  particular  is  named  to  receive  the  rent, 
it  shall  go  to  the  heir,  together  with  the  reversion ; 
but  where  the  lessor  particularizes  the  persons,  there 
the  law  will  carry  it  further,  for  the  agreement  of  the 
parties  prevents  the  construction  of  law.  %.  Where 
the  reservation  is  special,  and  to  improper  persons, 
there  the  law  follows  the  words.  3.  Where  the  words 
are  general,  they  will  be  expounded  according  to  law. 
Resolved,  that  the  rent  should  go  with  the  reversion 
to  the  special  heir  in  tail,  though  it  was  reserved  to  the 
heirs  generally ;  for  the  word  heir  should  be  taken  in 
that  sense  which  would  best  answer  the  nature  of  the 
contract ;  which  was,  that  those  who  would  have  suc- 
ceeded to  the  estate,  if  the  lease  had  not  be^  made, 
diould  en^oy  the  rent. 

41.  If  a  rent  be  reserved  to  the  lessor  aad  hi^ 
assigns,  it  will  determine  at  his  death ;  for  the  re- 
servation is  good  only  during  his  life.  So  if  a  rent  is^ 
reserved  to  hun  and  his  executors,  he  having  the  free^ 
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hold,  it  will  determine  at  his  death;  because  the 
reversion,  to  which  the  rent  is  incident,  descends  to 
the  heir.  But  if  a  lease  be  made  of  a  term  for  years,  i  Vent.  161. 
reserving  rent  to  the  lessor  and  his  heirs,  it  will  de- 
ternrine  by  the  death  of  the  lessor ;  for  the  heir  can- 
not have  it,  as  he  cannot  succeed  to  the  estate,  being 
only  a  chattel;  and  the  executor  cannot  have  it, 
there  being  no  words  to  canfy  it  to  him. 

42.  Where  a  rent  was  reserved  to  the  lessor,  his  Sacli6?erell 
executors,  administrators,  and  assigns,  yearly,  dunng  2  ^^^367 
<fa?  term,  it  was  resolved,  that  it  should  go  to  the  heir 
of  the  lessor ;  for  although  there  was  no  mention  of 
the  heirs  in  the  reservation,  yet  there  were  words 
which  evidently  declared  the  intention  of  the  lessor, 
that  the  payment  of  the  rent  should  be  of  equal 
durati(m  with  the  lease  ;  the  lessor  having  expressly 
provided  that  it  should  be  paid  during  the  term ; 
consequently  the  rent  must  be  carried  over  to  the 
heir,  who  came  into  the  inheritance  after  the  death 
of  the  lessor,  and  woiidd  have  succeeded  in  the  pos^ 
dession  of  the  estate,  if  no  lease  had  been  made.     And 
if  the  lessor  had  assigned  over  his  reversion,  the 
assignee  would  have  the  rent  as  incident  to  it ;  be- 
cause the  rent  was  to  continue  during  the  term,  and 
must  therefore  follow  the  reversion,  since  the  lessor 
made  no  particular  disposition  of  it,  separate  from  the 
ttversion. 

43.  Where  no  reversion  is  left  in  the  lessor, 
and  the  rent  is  reserved  to  his  executors,  adminis- 
tratorsi,  and  assigns,  it  will  go  to  them,  and  not  to 
tbeheir. 

44«  A  terapt  for  three  lives,  to  him  and  his  heirs,  J^nison  v. 
^isigned  over  his  whole  estate,  reserving  to  himself  fp'"v ^"' 
^  executors,  administrators,  and  assigns,  a  rent  of  555. 
lot,  with  a  proviso,  that  upon  non-payment   Ihe 

U  » 
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assignor  and  his  heirs  might  re-enter ;  and  the 
assignee  covenanted  to  pay  the  refit  to  the  assignor, 
his  executors  and  administrators.  The  question  was, 
whether  this  rent  should  go  to  the  heir  or  executor 
of  the  assignor.  It  was  decreed  by  Sir  J.  Jekyll, 
that  the  rent  should  go  to  the  executor ;  as  it  was 
reserved  to  him,  and  there  was  no  reversion  left  in 
the  assignor,  to  which  the  rent  was  incident,  so  as  to 
cany  it  to  the  heir.  It  was  also  held,  that  the  cove- 
nant to  pay  the  rent  to  the  executors  and  adminis- 
trators of  the  assignor,  was  good  and  binding,  both 
in  law  and  equity.  And  though  the  proviso  was^ 
that  in  case  of  non-payment  of  the  rent,  the  assignor 
and  his  heirs  might  re-enter,  yet  the  Court  thought 
this  immaterial ;  as  in  equity  the  heir  must,  in  this 
case,  be  looked  upon  as  a  trustee  for  the  executor. 

This  case  came  on  again  before  Lord  King,  who 

was  of  opinion,  that  there  being  no  reversion,  the 

rent  might  be  well  reserved  to  the  executors,  during 

the  three  lives ;  and  decreed  accordingly. 

1  Inst.  214  a.      45.  Lord  Coke  says,  if  tenant  for  life  and  the 

'^  ' '  person  in  reversion  join  in  a  lease  for  life,  or  gift  in 

|lul,  by  deed,  reserving  a  rent,  this  shall  enure  to  the 
tenant  for  life,  only  during  his   life,  and  after  his 
death  to  the  person  in  reversion. 
1  R«p.  139  a.      46.  It  is  ^d,  in  Chudleigh's  case,  that  if  a  feoff- 
ment in  fee  be  made  to  the  use  of  one  for  life,  and 
aft;er  to  the  use  of  another  in  tail,  with  remainder 
over,  with  power  to  the  tenant  for  life  to  make  leasee^ 
-so  that  he  reserve  the  best  accustomed  rent,  payabk 
to  all  those  who  would  liave.  the  reversion ;  if  tenant 
for  life  makes  leases  pursuant  to  his  power,  the  lessees 
derive  their  interest  out  of  the  first  feofiment.    How 
.  then  can  the  reservation  of  the  rent  be  good;  and  how 
could  his  heir,  or  he  in  remainder,  come  at  it  ? 
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This  doubt  appears  to  be  removed  by  the  following 
determinations. 

47.  Thomas  Lovet  levied  a  fine,  to  the  use  of  him-  Harcourt 
self  for  life,  after   his  decease  to  his  executors  for  i*aiu1?173. 
12  years,  remainder  to  his  first  and  other  sons  in 

tail,  remainder  over,  with  a  power  to  T.  Lovet  to 
make  leases,  not  exceeding  99  years.  T.  Lovet 
made  a  lease  for  60  years,  rendering  annually  to  him- 
self, during  the  term,  and  after  his  decease,  to  such 
person  and  persons  to  whom  the  reversion  or  re- 
mainder of  the  premises  should,  fron^  time  to  time, 
belong,  by  the  said  limitation  of  uses,  the  sum  of  3  /• 
It  was  agreed  by  the  Court,  that  the  lease  was  good 
enough,  and  that  the  rent  was  distrainable  by  those 
in  remainder,  as  they  happened  to  be  immediate  to 
the  lease. 

48.  W.  Whitlock,  being  tenant  for  Ufe,  under  a  Wbitlock's 
declaration  of  uses  of  a  fine,  remainder  to  his  son  in  ^^p  ^9. 
tail,  remainder  over,  with  a  power  of  leasing,  demised 

the  premises,  reserving  rent  to  himself,  his  heirs  and 
assigns,  and  to  such  ot^er  person  or  persons  as  should 
be  entitled  to  the  inheritance  of  the  said  premises 
after  his  decease.  It  was  objected,  that  this  reserva- 
tion was  void  ;  as  rent  could  only  be  reserved  to  the 
lessor,  donor,  or  feofibr,  and  their  heirs,  and  not  to 
persons  only  privies  in  estate,  as  remainder-men  and 
reversioners.  But  it  was  resolved  that  the  reservation 
was  good :  that  if  a  reservation  had  been  to  the  lessor, . 
and  to  every  person  to  whom  the  inheritance  or  re- 
version of  the  premises  should  appertain  during  the 
tenn,  it  would  have  been  good ;  for  the  law  would 
distribute  it  to  every  one  to  whom  any  limitation  of 
tht;  use  should  be  made.  And  it  was  a^eed,  that 
the  most  clear  and  sure  way  was  to  reserve  the  rent 
yeiurly  during  the  term,  and  leave  the  law  to  make 
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the  distribution,  without  an  express  reservation  to 
any  person. 
At  what  45,  With  respect  to  the  time  when  rents  are  pay-r 

able.  ^hle,  it  is  either  by  the  particular  appointment  of  the 

parties  in  the  deed,  or  else  by  appointment  of  law. 
But  the  law  never  controls  the  express  appointment 
of  the  parties,  where,  such  appointment  will  answer 
their  intention. 
Lat.  264.  50.  Where  rent  is  reserved  generally,  it  is  payable 

•  at  the  end  of  the  year ;  but  if  it  be  reserved  anmiatm 
durante  termmo  prcedkto^  the  first  payment  to  begin 
two  years  after,  this  will  control  the  words  of  reser- 
vation. 
Harrington         51.  If  a  rent  b^  made  payable  at  the  two  most 
2  Roll.  Ab.     usual  feasts,  without  specifying  them,  the  Jaw  will 
450.  construe  this  to  mean  Michaelmas  and  Lady-day  j 

because  those  are  the  days  usually  appointed  in  con- 
tracts of  this  nature  for  such  payments. 
)d.  449^  52.  If  a  lease  be  made  for  years,  provided  the 

lessee  shall  pay  10  L  at  Michaelmas  and  Lady-day, 
by  even  portions,  during  tlie  term,  thoqgh  the 
word  annually  be  omitted,  yet  the  law  will  constrae 
it  to  be  so  ;  because  it  is  made  payable  during  the 
term^ 
Id.  450,  58.  If  a  lease  be  made  on  the  first  of  May,  of  at 

any  other  time,  reserving  rent,  payable  quartaJy^ 
this  shall  be  intended  quarterly  from  the  date  of  the 
lease,  and  not  at  the  usual  feasts. 
Idem.  ^^«  If  ^  le^st  be  made,  reserving  rent  at  the  two 

usual  feasts,  without  saying  by  equal  portions^  the 
rent  shall,  notwithstanding,  be  paid  by  equal  portiooSi 
Clun'8  Case,  55.  A  lease  was  made  for  i20  years,  reserving  rent 
|0  Rep.  127.  d[ui.ing  the  term,  payable  at  Michaelmas  and  Lady- 
day,  or  within  13  weeks  after  every  of  the  said 
feasts     Resolved,  that  the  rent  was  not  payable 
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the  end  of  the  IS  weeks ;  the  diqunctive  being  evi* 
dently  added  for  the  benefit  of  the  lessee* 

56.  In  a  subsequent  case,  a  tenant  for  life  made  a  <^)oT«r  ▼. 
lease  for  21  yeiurs,  rendering  rent  at  Michaelmas  add  4  Leon*  247. 


Lady-day,  or  within  Id  weeks  of  any  of  the 
feasts.  After  Michaelmas,  before  the  IS  weeks  past, 
the  tenant  for  life  died,  and  his  executors  brought  an 
action  of  debt  for  the  rent.  It  was  adjudged  that 
the  action  did  not  lie  \  for  the  rent  being  to  be  paid 
at  Michaelmas  or  13  weeks  after,  the  lessee  had  his 
election  to  pay  it  at  any  of  the  days,  and  before  the 
last  day  it  was  not  due.  If  the  rent  had  been  re- 
served at  Michaelmas,  and  if  it  was  behind  for  13 
weeks,  then  that  it  should  be  lawful  for  the  lessor  to 
re-enter :  the  rent  would  have  been  due  at  Michael- 
mas, the  13  weeks  being  but  a  dispensation  of  the 
entry. 

3J.  Where  a  lease  ends  at  Michaelmas,  and  the  Barwick 
rent  is  payable  on  that  day,  or  within  10  days  after,  c,o.  Ja«  233. 
the  last  payment  is  due  at  Michaelmas,  without  any  ^i^- 
regard  to  the  10  days ;  the  rent  being  due  for  the   < 
last  year,  though  the  year  expired  before  the  10  days. 
For  the  reservation  being  annually  during  the  term, 
at  the  said  feasts,  or  within  10  days,  it  should  be  ex- 
pounded, according  to  the  contract,  at  the  end  of 
eveiy  10  days  during  the  contract;  but    the  term 
ending  at  Michaeln^is,  so  as  there  could  not  be  10 
days  after,  the  law  will  reject  the  10  days  aft;er  the 
last  feast,  for  that  cannot  be ;  and  then  it  was  due  at 
the  feast,  according  to  the  contract  of  the  parties. 

58.  A  lease  was  made  of  tithes,  from  February  Bimn  v. 
1661  to  Michaelmas  I668,  reserving  rent  at  Lady-day  3  x^n.211 
and  Michaelmas;  or  within  twenty  days  after  each  3  Keb.  (34. 
feast,  during  the  term.    An  action  was  brought  for 
the  rent  which  became  due  at  Michaelmas  I668 ;  to 
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which   the   defendant  demurred,   because  the  last 
Michaelmas  day  was  not  within  the  term.     Held  by 
Twisden,  that  in  contracts  the  intent  is  suflScient,  and 
that  Michaelmas-day  must  here  be  taken  to  be  in- 
clusive. 
When  it  goes      59.  The  right  to  a  rent  service  is  a  real  estate, 
tor,  and  when  descendible  to  the  person  entitled  to  the  reversion  of 
to  the  Heir,    the  lands  out  of  which  it  issues.      But  from  the 

moment  that  a  payment  of  rent  becomes  due,  it  is 
then  personal  estate :  therefore  where  the  person  en- 
titled to  a  rent  service  outlives  the  day  on  which  it 
becomes  due,  it  will  go  to  his  executor  or  adminis- 
trator ;  but  if  the  lessor  dies  on  the  day  preceding 
the  day  of  payment,  the  rent  will  go  to  the  heir,  as 
incident  to  the  reversion. 
lSauad.287.      60.  Although  rent  must  be  demanded  at  sunset 

of  the  day  on  which  it  is  payable,  if  the  lessor  intends 
to  take  advantage  of  a  condition ;  yet  rent  is  not 
due  till  the  last  minute  of  the  natural  day.  In  the 
case  of  leases  made  by  tenants  in  fee,  or  under  a 
power,  if  the  lessor  dies  on  the  day  of  payment,  but 
before  midnight,  the  rent  will  go  along  with  the 
land  to  the  heir,  or  the  person  in  remainder  or  rever- 
r;  sioji ;  because  the  lessee  has  till  the  last  instant  to 
pay  his  rent :  consequently  the  lessor  dying  before  it 
was  completely  due,  his  personal  representatives  can 
make  no  title  to  it.  ... 

61.  But  where  a  lease  is  mad^  by  a  bare  tenant 
for  life,  which  determines  at  his  death,  there,  if  the 
person  entitled  to  the  rent  lives  to  the  beginning  of 
the  day  on  which  it  is  payable,  it  will  vest  in  his 
representative. 

Soothernv  62.  A  term  of  500  years  was  created  for  securing 
Belksis,  a  rent  charge  of  200^  a  year  to  Lady  Cole  for  her 
1  P.  Wms.      life.    JLady  Cole  died  on  Michaelmas-day,  on  wWch 

179. 
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day  the  rent  was  payable,  at  nine  o'clock  at  night. 
The  question  was,  whether  the  term  was  void  with- 
out payment  of  this  qualter's  rent ;  or  whether  this 
quarter's  rent  remained  due  to  Lady  Cole,  so  as  to 
entitle  her  administrator  thereto. 

Mr.  Justice  Tracy  was  of  opinion  that  the  rent 
was  due,  when  by  law  it  ought  to  be  paid ;  therefore 
since  Lady  Cole  lived  beyond  sunset,  which  was  the 
time  when  the  money  was  demandable,  and  to  be 
paid  by  the  tenant  upon  pain  of  forfeiting  his  lease, 
he  thought  the  money  was  due  to  |ier,  and  ought  to 
be  paid  to  her  administrator. 

63.  Sir  Henry  Johnson  was  tenant  for  life,  with  Strafibrd  v. 
remainder    to  Lady  Wentworth.      Sir  H.  Johnson  fp"wS?' 
made  leases  for  years,  reserving  the  rent  at  Lady-day  180.  * 
and  Michaelmas,  and  died  on  Michaelmas  day  about  555/ 
19  o'clock  at  noon.     The  question  was,  whether  these 
rents  belonged  to  the  executor  of  Sir  Henry  Johnson 
or  to  Lady  Wentwortli ;    or  whether    the   tenants 
should  retain  them. 

Lord  Maqclesfield  decreed,  that  as  to  those  leases 
which  determined  on  the  death  of  Sir  H.  Johnson,  the 
rents  belonged  to  his  executors ;  because,  though 
for  the  benefit  of  the  tenants,  they  had  till  the  last 
instant  of  Michaelmas-day  to  pay  the  rents,  yet  the 
reservation  being  on  Michaelmas-day,  as  soon  as  that 
day  began  they  were  at  their  peiil  to  take  care  that 
[  they  were  paid  accordingly.  Bnt  as  to  the  leases 
made  by  virtue  of  a  power,  they  still  had  existence ; 
therefore  the  tenants  had  till  the  last  instant  of 
the  day  to  pay  the  rent :  then,  when  the  lessor  died 
before,  the  rent  went  along  with  the  reversion,  to 
tile  person  who  was  entitled  to  it. 
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Rockingham  64.  Sir  James  Oxenden,  before  marriage,  settled 
1  P.^Wim!  ^^  estate  on  his  lady,  the  phintifi^  for  her  life,  with 
178.  a  power  to  himself  to  make  leases.    Sir  J.  Q.  made 

leases  pursuant  to  hjs  power,  reserving  the  rent  at 
Lady-day  and  Michaelmas ;  and  died  upon  Michael- 
mas-day, between  three  and  four  o'clock  in  the  after- 
noon, before  sunset  One  of  the  lessees  paid  his  rent 
to  Sir  James  Oxenden  in  the  morning  of  the  said 
Michaelmas-day ;  but  the  other  tenants  had  not  paid 
their  rents.  The  question  was,  whether  the  rents 
which  were  not  paid  belonged  to  the  executors  of 
Sir  J.  Oxenden,  or  to  the  jointress.  , 

It  was  decreed  by  Sir  John  Trevor,  M.  R.,  that  the 
lessor  d3ring  before  sunset,  and  there  being  no  remedy 
for  th6  lessor  to  recover  these  rents  during  his  Ufe, 
they  should  go  to  the  jointress ;  and  that  the  execu- 
tors of  Sir  J.  O.  should  also  pay  the  rent  which  he 
received  on  the  day  of  his  death,  to  the  jointress. 
But  as  to  this  last  point  there  is  a  query  by  the 
reporter. 

65.  Rent  service  is  now  sometimes  app<»tioned 
between ,  the  executor  of  a  tenant  for  life,  and  the 
remainder  man  ;  of  which  an  account  wiU  be  given 

«^'  3.  hereafter. 

66.  A  rent  charge  of  inheritance  is  also  a  real 
estate,  descendible  to  the  heir.  But  from  the 
moment  that  a  payment  of  it  becomes  due,  it.  is 
personal  estate,  and  will  go  to  the  executor  or  ad- 
ministrator. 

Remedies  for  67*  With  respect  to  the  remedies  for  the  recovery 
RMojcry  o    ^  rents,  there  are  several  sorts,  of  which  some  ore 

derived  from  the  commcm  law,  some  from  particular 
statutes,  and  some  from  the  express  agreement  tf  the 
parties*  ■'  .      ■ 
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68.  Where  a  rent  service  was  in  arrear,  die  com-  Distress. 
mon  law  gave  to  the  person  in  reversion  a  right  to 
enter  on  the  lands,  to  seize  the  cattle  and  other 
personal  chattels  found  there,  and  to  sdl  them  for 
pajrment  of  the  rent ;  which  is  called  a  distress. 

.60.  If  a  person  holds  land  of  the  King^^and  lus  2iDst.]32. 
rent  is  in  «rrear,  the  King  may  distrain  in  his  other  BrojTb.    * 
lands  and  tenements.     But  this  must  be  understood  Prer.  pi.  68. 
in   such  other  lands  as  his  tenant  has  in  his  own  actual  Coventry! 
possession,  and  manured  with  his  own  beasts ;  and  l^-  ^"^* 
not  in  the  possession  of  his  lessee  for  life,  years,  or  at 
will ;  for  their  beasts  are  not  subject  to  such  distress. 

70.  By  several  statutes  the  remedy  by  distress  is  27Heii.vIli* 
extended  to  the  proprietors  of  what  were  formerly  32    '    ^.  37 
called  rents  seek,  and  also  to  rent  charges ;  and  to  the  ^  ^^^  <^*  ^^ 
executors  or  administrators  of  the  pn^rietors  of  such  c.  28. 
rents,  even  after  the  determination  of  the  leases  upon 

which  such  rents  were  reserved. 

71.  It  was  formerly  usual,  where  a  feoffinent  was  Clause  of 
made,  reserving  rent,  to  insert  a  condition  in  the  ^^^^  §^7, 
deed,  that  if  the  rent  was  behind,  it  should  be  law^ 

for  the  feoffor  or  his  heirs  to  re.>enter,  and  hold  the 
lands  till  he  was  satisfied  for  the  rent  in  arrear.  This 
was  held  not  to  be  a  condition  absolutely  to  defeat 
the  estate ;  but  the  feoffor,  on  his  entry,  should  hold 
the  land  as  a  pledge,  till  be  was  paid  the  rent.  And 
the  profits  should  not  go  in  discharge  of  the  rent,  but 
should  be  applied  to  his  own  use. 

Lord  Coke  however  observes  thatif  the  words  of  the  1  Inst.  303  a. 
condidon  were,  that  the  fooff<Mr  should  re-entw  and 
tadte  the  profits,  till  thereof  he  was  satisfied }  therethe 
profits  should  be  accounted  as  part  of  the  satisfaction. 

7«.  The  distinction  when  the  profits  taken  by  the  j^^^  ^3 
)ess(Mr  after  entry  are,  and  when  they  are  not  to  be^  ia 
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satisfaction  of  the  rent,  is  not  admitted  in  equity. 
For  the  Court  of  Chancery  will  always  make  the 
lessor  account  to  the  lessee  for  the  profits  of  the 
estate,  dqring  the  time  of  his  being  in  possessicm: 
and  will  compel  him,  after  he  has  satisfied  the  rent 
in  arrear,  and  the  costs  attending  his  entry,  and  de- 
tention of  the  lands,  to  give  up  the  possession  to  the 
lessee,  and  to  pay  him  the  surplus  profits  of  the 
estate. 
J«mraott  73.  In  grants  of  rent  charges,  a  clause  of  entry  on 

-Tl^  iTo     *^®  lands  out  of  whi<5h  the  rent  charge  is  granted,  is 
T.  Raym.       usually  inserted ;  in  consequence  of  which  an  interest 

vests  in  the  grantee,  whenever  the  rent  charge  is  in 
arrear ;  which  he  may  reduce  into  possession  by  an 
ejectment.  But  the. possession  thus  acquired  is  only 
till  the  grantee  of  the  rent  chaise  is  satisfied  his 
arrears,  out  of  the  rents  and  profits  of  the  land. 
Gilb.  73.  7^*  In  case  of  a  distress,  no  demand  of  the  rent 

is  necessary ;  but  where  the  remedy  for  the  recovciy 
of  rent  is  by  way  of  entry,  there  must  be  an  actual 
demand  made,  previous  to  the  entry,  otherwise  it  is 
tortious ;  because  a  condition  or  power  of  entry  is  in 
derogation  of  the  grant,  and  the  estate  at  law  being 
once  defeated,  it  is  not  to  be  restored  by  any  sub- 
sequent payment.  It  is  therefore  presumed  that  the 
tenant  is  residing  on  the  premises,  in  order  to  pay 
the  rent,  for  the  preservation  of  the  estate,  unless  the 
contrary  appears,  by  the  feoffi)r's  being  there  to  de-^ 
mand  it  So  thi^t  unless  there  be  a  demand  made, 
and  the  tenant  thereby,  contrary  to  the  presumptioBf 
appears  not  to  be  on  the  land,  ready  to  pay  the  rent; 
the  law  will  not  give  the  lessor  the  benefit  of  re-entry^ 
to  defeat  the  tenant's  estate,  without  a  wilful  default 
in  him ;  which  cannot  appear,  unless  a  demand  is 
actually  made  on  the  land. 


\ 
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75.  In  the  creation  of  rent  charges,  a  right  of  Right  of 
entry  is  now  usually  given  by  the  operation  of  the  of"uL.  ^  ^^ 
statute  of  uses.     As  if  lands  are  conveyed  to  A.,  to  Gilb.  137. 
the  use,  intent,  and  purpose  that  B.  may  receive  out  |^  HaX 

of  the  lands  so  conveyed  a  certain  annual  sum  or  Cro.Ja.6lO. 
yearly  rent  charge ;  and  to  this  further  use,  intent, 
and  piupose,  that  if  such  rent  charge  be  in  arrear  for 
a  certain  time,  it  shall  be  lawful  for  B.  and  his  assigns 
to  enter  upon  and  hold  the  land,  and  receive  the 
profits  thereof,  till  the  arrears  of  the  rent  charge  are 
satisfied.     Here,  as  soon  as  the  rent  is  in  arrear,  a 
use,  derived  out  of  the  seisin  of  the  trustee  or  releasee 
to  uses  springs  up,  and  vests  in  the  person  to  whom  '^'V^***  ^'  '^^ 
the  power  of  entry  is  given,  which  is  immediately 
transferred  into  possession,  by  the  operation  of  the 
statute  27  Hen.  VIII. :  he  has  consequently  a  right 
to  take  and  keep  that  possesion,  till  the  purpose  for 
^ch  it  is  executed  is  satisfied ;  when  the  use  de- 
termines.    By  virtue  of  this  estate  he  may  make  a 
lease  for  years  to  try  his  title  in  ejectment,  either  to 
obtain  possession  of  the  lands,  if  it  be  with-held  from 
him,  or  to  restore  it,  if  it  be  disturbed  or  devested ; 
and  if  he  assigns  over  the  rent  charge,  this  right  of 
entry  and  perception  of  the  rents  and  profits  of  the 
lands,  charged  with  the  payment  of  it,  will  pass  to 
the  assignee. 

76.  By  the  statute  4  Geo.  II.  c.  28.  §  2.  it  is  Ejectment, 
enacted,  that  every  landlord,  who  by  his  lease  has  a  087^""^'  ^* 
right  of  re-entry  in  case  of  nonpayment,  when  half 

a  year's  rent  is  due,  and  no  sufficient  distress  is  to  be 

found,  may  serve  a  declaration  in  ejectment  on  his 

tenant,  and  affix  the  same  on  some  notorious  part  of 

the  premises ;  which  shall  be  valid  without  any  formal 

reentry,  or  previous  demand  of  rent :  and  that  a  te-  1  Burr.  620. 

covery  in  such  ejectment  shall  be  final  and  conclusive,  J  j^^*™  ^* 
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both  in  law  and  equi^ ;  unless  the  rent  and  all  costs 
be  paid  within  six  calendar  months  after. 
1  Inst  208  a.      77-  By  the  fourth  secti<m  of  this  statute  it  is  pro- 
"'  ^'  vided,  that  if  the  tenant,  at  any  time  before  the  trial 

.  in  ejectment,  pays  or  tenders  to  the  lessor  or  land- 
lord the  whole  rent  in  arrear,  with  the  costs ;  or  psjs 
such  arrears  and  costs  into  Court,  the  proceedings  in 
ejectment  shaU  cease  and  be  discontinued. 
Actions  of         78.  In  most  cases^  an  action  of  debt  may  now  be 
Covenant       brought  for  rent.    And  in  aD  modern  leases,  wherein 

rent  is  reserved,  a  covenant  is  inserted,  on  the  part 

of  the  lessee,  to  pay  the  rent ;  on  which  an  action  of 

covenant  may  be  brought. 

Coarto  of  79«  As  it  is  a  maxim  of  equity  that  a  right  shall 

Trntfof  £q.  ^^  ^  without  a  remedy,  the  Court  of  Chancety  will, 

B.  1 .  G.  3.      in  some  cases,  give  its  assistance  to  persons  entitled 

to  rent :  but  equity  will  not  afford  a  remedy  for  rent, 
,  when  there  is  one  at  law ;  nor  change  the  nature  of 

the  rent,  so  as  to  make  the  person  liable,  unless  tfa^re 

is  fraud  in  preventing  a  distress^ 

Bridges  V.  80.  Where  by  great  l^oigth  of  time  it  is  become 

^^^^^^     impossible  to  know  out  of  what  particular  lands  ancieot 

Ca.  368.        quit  rents  are  issuable,  the  Court  of  Chancery  has 

exercised  a  jurisdiction ;  and  has  constantly,  on  proof 
of  payment  within  a  reasonable  time,  decreed  a  satis^ 
faction  for  all  arrears  of  such  rents ;  and  payroesi^ 
tibeieof  for  the  future. 
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Section  1. 

V\^ITH  respect  to  the  estate  which  may  be  had  Aa  Estate 
^^    in  a  rent,  ap^rson  may  be  tenant  in  fee  simple  ^"  ^®®- 
of  a  rent  service  created  before  the  statute  of  quia 
^mptores.    And  a  rent  charge  may  now  be  limited  to 
a  person  in  fee  simple. 

2.  A  rent  chaige  being  an  incorporeal  heredita-  An  Estate 
Daent,  issuing  out  of  lands,  is  comprehended  within  ^*^' 

the  statute  de  danis  conditionaUbus^  and  may  therefore  Tit.  2.  c.  I.  - 
be  entailed.    There  is,  however,  a  veiy  material  dis- 
tinction between  a  rent  limited  to  a  person  and  the 
heiis  of  his  body,  and  an  estate  in  land  limited  in  the 
awne  manner;  of  which  an  account  will  be  given  in  Tit.  36.  c.7. 
&  sabsequent  title. 

3.  A  rent  charge  may  be  limited  jto  a  person  for  An  Estate  for 
his  own  life,  or  for  that  of  any  other,  or  for  any  ^'^^  ^^'^ Years. 
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number  of  lives :  in  which  case  the  grantee  will  be 
tenant  for  life,  or  'pour  outer  vie^  of  such  rent  A 
rent  charge  may  also  be  limited  to  a  person  for  any 
number  of  years.  • 

4.  By  the  common  law  there  could  be  no  general 
occupant  of  a  rent :  thus  where  a  rent  was  granted 
to  A.  during  the  life  of  B.,  and  A.  died,  living  B.,  the 
rent  determined.  For  the  grant  being  originally 
made  to  A.  only ;  when  he  died,  no  one  could  claim' 
it  as  occupant,  because  there  could  be  no  entry  upon 
it :  nor  could  any  one  claim  it  under  the  deed,  be- 
cause no  one  was  party  to  it,  but  the  grantee.  It 
followed  therefore,  that  as  no  one  could  take  it  under 
the  grant,  it  ceased  and  determined. 

5.  There  might  however  be  a  special  occupant  of 
a  rent ;  as  if  a  rent  was  granted  to  A.  and  his  heirs, 
during  the  life  of  B.,  and  A.  died,  living  B.,  the  heir 
of  A.  would  be  special  occupant  of  the  rent. 

6.  A  person  granted  a  rent  charge  to  V/.  R.  to  him 
and  his  heirs,  during  his  life,  and  the  lives  of  M.  his 
wife,  and  D.  and  M.  his  daughtei^s.  •  It  was  coii- 
tended  that  this  rent,  being  granted  to  one  and  his 
heirs,  during  his  life  and  that  of  three  other  persons, 
was  not  descendible  to  the  heir,  nor  should  the  heir 
be  occupant  thereof.     But  all  the  Court  held  these 

nutations  to  be  good  enough;  and  that  the  heir 
should  have  this  rent,  as  a  party  specially  nominated, 
and  as  heir  by  descent ;  though  h  was  not  propeiiy 
an  estate  descendible. 

7.  It  is  said  to  have  been  formerly  held,  that  if  a 
man  granted  a  rent  to  A.,  his  executors,  administrators,, 
and  assigns,  during  the  life  of  B.,  the  executor  of  the 
grantee  should  not  be  a  special  occupant,  because 
it  was  a  freehold,  which  could  not  descend  to  an 
executor. 
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Mr.  Cox,  in  his  valuable  notes  on  Peere  'Williams^  3  P.  Wms.  ■ 
has  observed,  that  there  seems  to  have  been  no  sound       * 
reason  for  this  distinction ;  and  it  appears  to  be  now  Tit.  3.  c.  L 
settled,  that  a  freehold  estate  may  become  vested  in 
executors,  as  special  occupants.  • 

8.  In  consequence  of  the  statute  of  frauds,  29  Cha.IL  ^^^^  i  49. 
C.S.  §  12.  an  estate  pour  outer, vie  in  a  rent  is  now 
devisable ;  if  not  devised,  it  is  assets  by  the  statute 

14  Geo.  II.  c.  SO.  in  the  hands  of  the  heir,  if  he  takes 
it  as  special  occupant.  Where  there  is  no  special 
occupant,  it  will  vest  in  the  executors  or  admini- 
strators of  those  who  died  possessed  of  it,  and  shall 
be  assets  in  their  hands. 

9.  It  is  also  said  by  Mr.  Cox  to  have  been  laid  ^  P.  Wms. 
down  by  Lord  Harcourt,  that  if,  since  the  statute  of 
frauds,  a  rent  be  granted  to  A.  for  the  life  of  B.,  and 

A.  die,  living  B.,  A.'s  executors  or  *  administrators 
shall  have  it  during  the  life  of  B.  For  the  statute 
was  not  only  made  to  prevent  the  inconvenience  of 
scrambling  for  estates,  and  getting  the  first  posses- 
sion, after  the  death  of  the  grantee ;  but  likewise  for 
.  preserving  and  continuing  the  estate  during  the  life 
of  the  cestui  que  vie.  That  though  by  his  dying 
Dvithout  having  .made  any  such  disposition,  in  nicety 
of  law,  the  estate  would  have  determined ;  yet  by  the 
statute,  that  interest  which  passed  from  the  grantor 
ought  to  be  preserved,  and  should  go  to  the  executors 
or  administrators  of  the  grantee,  during  the  life  of  the  7  Ves.  448. 
cestui  que  vie ;  and  the  statute  in  this  case  did  not 
enlarge,  but  only  preserve  the  estate  of  the  grantee. 

10.  A  person  may  be  tenant  by  the  curtesy  of  a  Subject  to 
rent  service,  where  he  is  entitled  to  the  reversion ;  as  xk^lf^c.  i. 
also  of  a  rent  charge :  and  a  seisin  in  law  will  be  suf-  J  n  • 
'  ficient  for  that  purpose ;  because  in  many  cases  it  i  jnst,  29  a. 
"nay  be  impossible  to  acquire  any  other  seisin. 
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1 1  •  A  rent  charge  was  granted  to  a  woman  and  her 
heirs,  payable  at  two  feasts  in  the  yeai:,  the  first  pay- 
ment to  be  made  at  such  of  the  said  feasts  as  should 
happen  after  the  death  of  J.  S.  The  woman  manied, 
had  issue,  and  died.  The  question  was,  whether  the 
husband  should  be  tenant  by  the  curtesy  of  this  rent. 
No  judgement  appears  to  have  been  given:  but 
Gi3mn,  C.  Just  thought  the  husband  was  entitled  b^ 
curtesy ;  for  though  the  rent  was  to  commence  inj 
futuroy  yet  it  was  granted  over  presently,  which] 
proved  it  to  be  in  esse ;  so  that  the  wife  might  bel 
said  hqbere  htxreditaiem ;  and  the  seisin  was  not^ 
material,  it  being  the  case  of  a  rent. 

12.  It  is  said  by  Lord  Coke,  that  if  a  woman  make 
a  gift  in  tail,  reserving  a  rent  to  her  and  her  heirs, 
and  the  donor  taketh  husband,  and  hath  issue,  and 
the  donee  dieth  without  issue ;  the  wife  dieth ;  the 
husband  shall  not  be.  tenant  by  the  curtesy  of  the 
rent ;  for  that  the  rent  newly  reserved  was  determined 
by  the  act  of  God,  and  no  state  thereof  riemained. 
But  if  a  man  be  seised  in  fee  of  a  rent,  and  ntiaketh  a 
gift  in  tail  general  to  a  woman  j  she  taketh  husband, 
and  hath  issue ;  the  issue  dieth ;  the  wife  dieth  without 
issue ;  he  shall  be  tenant  by  the  curtesy  of  the  rent, 
because  it  remaineth. 

13.  A  retit  siervice  is  subject  to  dower ;  so  list  if  a 
husband  makes  a  lease  for  years,  reserving  rent,  mar- 
ries, and  dies{  his  wife  shall  be  endowed  of  the  third 
part  of  the  reversion,  together  with  the  third  part  ol 
the  rent.  So  if  a  man  makes  a  gift  in  tail,  reserving 
rent  to  him  and  his  heirs,  and  after  marries  and  diesi 
his  wife  shall  be  endowed  of  this  rent,  because  it 
is  a  rent  in  fee,  and  by  possibility  may  continue  foi 
ever. 
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14.  A  rent  charge  in  fee  or  in  tail  is  also  subject  I  Inst. 32  a. 
Xb  dovrer ;  but  an  annuity,  which  is  only  a  personal    "•  ^  "^  • 
inheritance,  is  not   If  a  rent  charge  be  granted  to  a 

man  and  his  heirs,  who  dies,  and  his  widow  brings  a 
writ  of  dower  against  the  heir,  and  he  answers  that  he 
ebums  the  same  as  an  annuity,  and  not  as  a  rent 
charge  ;  yet  the  widow  shall  recover  dower  out  of  it  j 

^for  the  heir  cannot  determine  his  election  by  claim, 

i'but  by  suing  a  writ  of  annuity. 

15.  M^ere  a  rent  de  novo  is  granted  to  a  man  and  /Chaplin  v. 
I  the  heirs  of  his  body,  and  the  grantee  dies  without  3  if'^^IJl,, 

i  issue,  his  widow  shall  not  be  endowed  of  it :  for  the  229.  L 

rent  being  determined  by  the  death  of  the  husband 
without  issue,  the  widow  cannot  be  endowed  of  that 
which  is  not  in  being.    Though  it  is  otherwise  where  Tit.  G.  -c.  3. 
a  tenant  in  tail  of  lands  marries,  and  dies  without  ^ 
issue,  whereby  the  estate  tail  is  determined,  fpr  in 
that  case  ^  it  has  been  shown  that  the  wife  shall  be 

endowed- 

16.  It  is  however  said  by  Lord  Talbot,  in  the 
above  case,  that  if  a  rent  in  esse  be  granted  to  A.  in 
tail,  remainder  to  B.  in  fee,  and  A.  marries  and  dies 

I  without  issue,  ^is  yrife  shall  be  endowed :  or  if  a  rent 
de  novo  be  granted  to  A.  in  tail,  remainder  to  B.  in 
(ee,  and  A.  marries  and  dies  without  issue,  his  wife 
shall  be  endowed.  For  the  estate  tail  in  the  rent  shall 
be  allowed  to  continue,  as  against  the  remainder- 
man; 

17.  A  woman  will  not  however  be  entitled  to  dower  Chaplin  v. 
<>f  a  rent  charge,  unless  her  husband  had  the  legal  ,^fra^^'°" 
estate  in  it. 

18.  A  rent  charge  may  be  granted  in  remainder  Mayte 
after  a  limitati^.  of  it  to  a  person  for  life  ;  and  if  a  ESJj^,^ 
rent  charge  were  granted  to  A.  for  the  life  of  B.,  re* 
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mainder  overr ;  though  A.  should  die  in  the  lifetime 
of  B.,  so  that  the  particular  estate  determined  in 
interest,  as  to  the  perception  of  the  profits ;  yet  inas 
much  as  the  terretenant  during  the  time  held  tbc 
land  discharged,  it  was  su£Scient  to  support  the 
remainder, 

19.  Mr.  Feame  doubted  whether  this  holding  ol 
the  land  discharged  would  have  supported  a  contin- 
gent remainder ;  but  has  said,  that  at  this  day  there 
could  be  no  room  for  a  question  of  tliis  nature ;  for 
since  the  statute  29Cha.  11.  and  14  Geo.  II.  c.  2ft 
the  rent  charge  is  holden  to  continue  in  the  personal 

'  representatives  of  the  grantee,  4ying  in  the  lifetime  of 
"the  cestui  que  vie. 

20.  A  grant  of  a  rent  charge  to  A.  and  the  heirs 
of  his  body,  remainder  to  B.  and  his  heirs,  has  been 
held  to  be  good.    For  though  it  was  objected  that 

^  there  could  be  no  remainder  -of  that  whereof  there 
was  no  reversion ;  yet  it  was  held  by  Lord  Holt  that 
there  may  be  a  remainder  of  a  rent  de  novo  ;  for  the 
intent  of  the  party  gives  it,  first  a  being  for  the 
whole,  and  then  the  lesser  estates  are  carved  out 
of  it 

21.  A  rent  charge  de  novo  may  be  granted  so  as  to 
commence  in  Juturo  ;  for  this  is  not  like  the  case  of 
lands^  where  the  livery  must  carry  the  freehold  uasn^- 
diately  ;  and  where  the  abeyance,  for  want  of  distin- 
guishing in  whom  the.  freehold  is,  may  be  of  prejudice 
to  the  rights  of  others.  But  the  grant  of  a  ren*  * 
7WV0  is  not  attended  with  the  like  inconvenience ;  wt 
no  man  can  have  a  precedent  right  to  a  thing.whic 
is  created  by  the  grant  itself. 

22.  A  rent  in  esse,  or  already  created,  cannot  how- 
ever be  granted,  to  commence  in  jutwro  ;  because 
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^uch  a  rent  there  may  be  a  precedent  title ;  therefore 
the  grant  is  not  good.  For  such  freeholds  being  thus 
split  and  severed,  do  hide  the  person  in  whom  th^ 
right  is ;  by  which  the  party  that  has  right  will  not 
be  able  to  discern  against  whom  to  bring  his  prcecipe 
for  recovering  it, 

9S.  A  rent  de  ruyoo  may  be  limited  so  as  to  cease  Or  to  cease 
for  a  time  only,  and  afterwards  to  re\dve.  Thus  where  ^^^j  *  ^*"*® 
a  rent  de  novo  was  granted  to  a  man  and  his  heirs, 
with  a  proviso,  that  if  the  grantee  died,  his  heir  within  Fits.  Ab. 
ige,  then  the  rent  should  cease  during  his  minority,  j^^^ce^ 
The  grantee  died,  leaving  his  heir  within  age  ;  the  l  Ca.  Cu 
widow  of  the  grantee  brought  a  writ  of  dower  against 
the  terretenant ;  it  was  held  in  parliament  that  the 
demandsmt  should  have  execution  against  the  heir, 
when  he  came  of  age. 

24.  Rents  are  expressly  mentioned  in  the  statute  Are  within 
i?7Hen.VIII.  clO. :  they  may  therefore  be  conveyed  oJ'\£;"^'' 
to  uses,  and  will  be  executed  by  the  statute  ;  which  Tit.  1 1 .  c.  3. 
not  only  transfers  the  rent,  but  also  all  remedies  and 

i%hts  given  for  the  recovery  thereof.  But  that  statute 
does  not  transfer  collateral  rights. 

» 

25.  T.  C.  ffranted  a  rent  charge  of  200/.  a  year  to  Cook  v. 
trastees,  in  trust  for  Mary  Cook,  to  hold  to  them,  2  Mod.  138. 
their  heirs,  executors,  administrators,  and  assigns,  in 

trust  for  the  said  Mary  for  life  ;  with  a  clause  of  dis- 

■ 

tress,  and  a  covenant  to  pay  the  rent  charge  to  the 
trustees  for  the  use  of  the  wife.  The  Court  was  of 
opinion  that  this  rent  charge  was  executed  by  the 
statute  of  uses,  by  the  express  wprds  thereof]>  which 
execute  such  rents  granted  for  life,  upon  trust ;  and 
transfers  all  rights  and  remedies  incident  thereto, 
together  with  the  possession,  to  the  cestui  que  u^e ; 
K)that  though  the  power  of  distraining  was  limited 
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to  the  trustees  by  the  deed,  yet  by  the  statute,  vKch 
transferred  that  power  to  Mary  Cook,  she  might 
distrain  also.  But  the  covenant,  being  coUatentl, 
could  not  be  transferred. 
Tit.  12.  c.  1 .  26.  The  operation  of  the  statute  of  uses  is  the  same 
'  in  the  case  of  rents  as  in  that  of  lands ;  for  it  only 

transfers  the  legal  estate  in  the  rent  to  the  first  ct^ 

que  use  :  therefore  a  conveyance  lo  A.  and  his  heirs, 

to  the  use  and  intent  that  B.  and  his  heirs  may  receive 

a  rent  out  of  the  estate,  gives  B.  the  legal  estate  in 

the  rent ;  and  if  it  is  afterwards  declared  that  B.  airf 

his  heirs  are  to  stand  seised  of  that  rent  to  uses,  the 

intended  cestuis  que  use  take  only  trust  or  equitable 

estates. 

Chaplin  r.  27.  Lady  Hanby  conveyed  divers  lands,  to  the  use 

3  F^Wtns.     *^^  intent  that  certain  trusteed,  in  the  deed  named, 

229.  should  receive  and  enjoy  a  rent  charge  of  SOi  a  year 

f  1*9.         *    to  them  and  their  heirs,  and  then  the  said  rent  was 

to  be  to  the  use  of  Porter  Chaplin  in  tail  male,  re- 
mainder over.  Porter  Chaplin  died,  leaving  issue  Sir 
John  Chaplin,  who  married  the  plaintiff,  and  died 
without  issue.  One  of  the  questions  was,  i?ehethcr 
Lady  Chaplin  was  dowable  of  this  rent. 

Lord  Tdbot  was  of  opinion,  that  Sir  John  Chaplin 

having  only  a  trust  estate  in  this  rent,  his  widow  was 

not  dowable  of  it. 

Cunnot  be         28.  The  mode  in  which  a  seisin  of  a  rent  mayte 

^T®^^,1"       acquired,  has  been  akeady  stated.  Where  a  person  to 

been  once  seised  or  possessed  of  a  rent,  he  cannw 
5 Rep.  124  a.  afterwards  be  disseised  or  dispossessed  of  it;  for  J 

rent  being  merely  a  contingent  right, .  collateral  to» 
though  issuing  out  of  lands,  it  cannot  be  devested:' 
and  although  a  person,  entitled  to  a  rent,  be  not  ta, 
the  actual  receipt  and  enjoyment  of  iti  yet  by  «^| 
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yser  otilj,  he  does  not  cease  to  have  a  vested  estate 
or  interest  therein  ;  so  that  he  still  continues  to  be  in 
possession :  therefore  a  rent  being  a  mere  creature  of 
the  law,  is  jklways  considered  to  be  in  the  possession  ^  Hawk.P.c. 

c.  64   §  45 

Mf  him  whom  tiie  law  adjudges  to  have  a  right  to  such 
possession. 

29.  Thus  Lord  Coke  says,  a  man  cannot  be  dis-  l  Inst.  323  b. 
aeised  of  a  rent  service  in  gross,  rent  charge,  or  rent 
leck,   by  attornment  or  payment  of  the  rent  to  a 
fbanger,  but  at  his  election  -,  the  rule  of  law  being, 
Umo  reddttum  aUerius^   invito  dominOy  percipere  aut 
fossidere  potest.  Thus  Lord  Ch.  B,  Gilbert  observes.  Ten.  104. 
[that  if  A.  is  seised  of  a  rent  charge,  and  the  tenant 
I  of  the  land  pays  it  to  another,  this  does  not  devest  A. 
[of  his  right ;  because  the  wrongful  pajonent  of  A/s 
tenant  cannot  alter  his  right     It  it  therefore  a  pay-  Lit.  §  558, 9, 
ment  in  his  own  wrong,  and  the  rent  still  remains  in 
arrear  to  A. 

80.  It  should  however  be  observed,  that  Littleton   §  237.  240. 
states  several  cases  of  disseisin  of  rent ;  but  these  are 
only  disseisins  by  the  election  of  the  party ;  for  when 
be  wrote,  an  assize  was,  in  most  cases,  the  only  re- 
medy for  the  recovery  of  a  rent,  which  only  lay  where 
the  party  was  disseised.    But  disseisins  of  incorporeal 
hereditaments  are  only  at  the  electi9n  and  choice  of 
the  party  injured,  who,  for  the  sake  of  more  easily 
trying  the  right,  is  pleased  to  suppose  himself  dis- 
seised} for  as  there  can  bQ  no  actual  dispossession,   lORep.  97ff. 
he  cannot  be  compulsively  disseised  of  any  incorpo- 
real hereditament. 

31,  A  particular  estate  in  a  rent,  or  any  other  incor-  How  for- 
pweal  hereditament,  cannot  be  forfeited  by  a  grant  of  ^^i^^^  25 1  h 
it  in  fee  simple,  by  deed :  as  if  tenant  lor  life  or  years 
of  a  rent,  grants  the  same  by  deed  in  fee  j  this  is  no 
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forfeiture  of  his  estate,  for  nothing  passes  thereby 
but  that  which  lawfully  may  pass.       . 

SS.  A  particular  estate  in  a  rent,  or  in  any  other 
Tit.  35.  c,12.  incorporeal  hereditament, .  may  however  be  forfeited 
by  matter  of  record,  of  which  an  account  will  be 
given  in  a  subsequent  title* 


f 
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CHAP.  III. 

Of  the  Discharge  and  Apportionment  of  Rents, 


1 .  Diicharge  of  Rent  Service. 
13.  Discharge  of  .Rent  Charge. 
1 9.  jfpportUmmentofRentCharge* 


24.  Apportionment  of  Rent  Ser- 

vice  at  Law, 
39,  By  the  Statute  1 1  Geo,  11. 


A 


Sbction  1. 
RENT  service  being  something  given  by  way  of  DischaiTge  of 
retribution  to  the  lessor,  for  th^  use  and  occu-  qju,.  Renlt/ 
pation  of  the  land  demised ;  the  lessor's  title  to  the  ^^^* 
rent  is  founded  upon  the  principle,  that  the  land 
demised  is  enjoyed  by  the  tenant :  but  if  the  tenant 
be  by  any  means  deprived  of  the  land  demised,  his 
obligation  to  pay  the  rent  ceases,  as  it  would  be  un- 
just that  he  should  be  obliged  to  make  a  return  for 
that  which  he  does  not  enjoy.  It  follows,  that.if  the  2  Roil.  Ab. 
tenant  be  evicted  from  the  lands  demised  to  him,  he 
will  thereby  be  discharged  from  payment  of  the  rent. 
But  in  cases  of  this  kind  the  tenant  is  liable  to  the 
payment  of  the  rent  which  became  due  before  the 
eviction ;  because  the  obligation  continues  as  long  as 
the  consideration. 

S.  If  the  tenant  be  evicted  by  a  title  paramount,  Glib.  id. 
before  the  day  appointed  for  payment  of  the  rent ; 
such  eviction  will  discharge  the  tenant  from  payment 
of  any  part  of  the  rent. 
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Idem.  3.  Where  the  lord  purchases  the  tenancy,  the  rent 

will  be  discharged  ;  for  in  such  case  the  lord  cannot 
have  both  the  land  and  the  rent.  Nor  shall  the 
tenant  be  under  any  obligation  to  pay  rent,  when  the 
land,  which  was  the  consideration,  is  resumed  by  the 
lord.  This  resumption,  or  purchase  of  the  tenancy 
by  the  lord,  makes  what  is  called  an  extinguishment 
of  the  rent. 

Idem,  150.         4.  If  the  conveyance  of  the  land  to  the  lord  be  not 

absolute,  but  upon  condition  ;  or  if  it  be  only  of  a 
particular  estate,  of  shorter  duration  than  the  Estate 
which  the  lord  has  in  the  rent  service  \  in  these  cases, 
though  there  be  an  union  of  the  tenancy  and  the 
rent  in  the  same  hand,  yet  as  that  union  is  only 
temporary,  (for  upon  the  performance  of  the  condi- 
tion, or  determinatioh  of  the  particular  estate,  the 
tenant  will  be  restored  to  the  enjoyment  of  the  land,) 
the  obligation  of  the  tenant  to  pay  the  rent  will 
revive ;  therefore,  the  rent,  in  such  case,  is  only 
suspended,  not  extinguished. 

Idem,  152.         5.   Where  ^   person,  who   has   a   rent   service, 

purchases  part  of  the  Itod  dut  of  which  the  rent 
is^u^s,  thfe  wh(de  of  the  rent  service  ii  not  tliferfcby 
discharged^  but  only  &  part,  proportioned   to  the 

Lit.  k  222.     quantity  of  land  purchased ;  because,  in  the  ciwe  of 

a  rent  service,  the  tenant,  being  under  the  obligation 
of  fealty  to  perform  to  his  lord  the  services  due  for 
the  land  which  he  holds  of  him^^  this  obligation  con- 
tmueii  while  any  part  of  the  land  is  held  by  the 
tenant ;  otherwise  the  remaining  part  of  th6  lands 
would  be  held  of  nobody,  and  freed  from  all  feudal 
services,  which  would  formerly  have  been  a  detn- 
mei)t  to  the  public.  And  as  thie  tenure  between  the 
lord  and  tenant  continued,  for  so  touch  o(  the  hm 
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as  remained  unpurchased,  the  tenant  was,  by  his  oath 
of  fealty,  obliged  to  perform  the  services ;  but  as  the 
lord  had  resumed  part  of  the  land,  the  services  were 
diminished  in  proportion  to  the  quantity  of  land 
resumed. 

6.  A  person  who  has  a  rent  service,  may  rcilease  a  18  Vin.  Ab. 
part  of  it ;  which  will  not  determine  the  whole  rent,  ^^^* 
but  only  the  part  released. 

7.  Where  the  law  creates  a  duty  or  a  charge,  , 
which  the  party  is  disabled  to  perform,  without  any 
default  in  him,  and  he  has  no  remedy  over,  there  the 
law  will  excuse.  This  is  the  principle  upon  which 
the  tenant  has  been  held,  in  the  preceding  cases,  to 
be  discharged  from  the  payment  of  rent.  But  when 
the  party,  by  his  own  contract,  creates  a  charge  or 
duty  on  himself,  he  is  bound  to  make  it  good,  not- 
withstanding any  accident  by  inevitable  necessity; 
because  he  might  have  provided  against  it  by  his 
contract. 

8.  In  consequence  df  this  principle,  it  was  resolved,  Padine  ?. 
that  a  lessee  for  years  was  bound  to  pay  his  rent,  f ^%  ai^ 
though  an  army  had  entered  on  the  lands,  and  kept  946. 
him  out  J  because  the  rent  became  due  by  an  express  sty!  4*7. 
agreement  between  the  lessor  and  lessee,  not  by  act 

in  law.  For  an  action  of  covenant  lay  against  the 
lessee  for  non-payment  of  the  rent  upon  the  reserva- 
tion, which  was  an  agreement  between  them ;  and 
there  was  no  more  reason  that  the  lessor  should 
sustain  the  damage  by  the  enemies,  than  the  lessee ; 
inasmuch  as  the  lessee  had  fuU  power  of  the  land 
during  the  term,  and,  by  his  own  contract,  was  to  pay 
the  rent  upon  all  perils. 

9.  It  has  been  resolved,  that  if  the  lessee  of  a  house*  Monk  v. 
covenants  to  pay  rent  during  the  term,  he  is  com-  2  lZ  lUm^ 
pellable  to  pay  it,  though  the  house  is  burnt  down,  1477. 
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and  the  landlord  is  bound  ta  rebuild  it.  And  this 
doctrine  has  been  fully  confirmed  in  the  following 
modern  case. 

10.  In  a  lease  of  a  house  and  warehouse  at  Wapping, 
the  lessee  covenanted  to  pay  the  rent,  and  keep  the 
premises  in  repair,  casualties  by  fire  only  excepted. 
The  house  was  burnt  down  by  accident,  and  the  lessor 
brought  an  action  of  covenant  for  the  rent.     The 
lessee  pleaded  that  the  house  was  burnt  down  by 
accident.     Upon  demurrer,  the  Court  was  of  opinion 
that  the  point  had  been  determined  in  the  cases  of 
Padine  v.  Jane,  and  Monk  v.  Cooper.     Mr.  Justice 
Buller  read  a  note  of  the  case  of  Pindar  v.  Rutter, 
at  the  sittings  at  Westminster   after    Mich.  YjG7y 
which  was  an  ejectment  by  the  tenant  against  his 
landlord,  to  recover  the  possession  of  some  houses 
that  had  been  burnt  down  during  the  term,  and  had 
been  rebuilt  by  the  landlord.     In  the  lease  there  waii( 
an  express  covenant  on  the  part  of  the  tenant  to  pay 
rent,  but  he  had  paid  none  isubsequent  to  the  fire. 
Lord  Mansfield  said,  the  consequence  of  the  house 

• 

being  burnt  down  was,  that  the  landlord  was  not 
obliged  to  rebuild,  but  the  tenant  was  obliged  to  pay 
the  rent  during  the  whole  term.     The  premises  con- 
sisted of  ^houses  only,  and  the  fire  had  made  them 
quite  useless.    In  March  1793,  the  premises  were 
worth  nothing ;  but  the  landlord,  if  he  had  insisted 
on  the  rigour  of  the  law,  might  have  obliged  the 
plaintiff  to  pay  rent  for  nothing,  during  tlie  remainder 
of  the  term  J  and  then  the  plaintiff  would  have  been 
glad  to  have  delivered  up  the  premises.     Therefore 
he  left  it  to  the  jury  to  consider  whether  it  was  not 
to  be. presumed  that  the  tenant  had  abandoned  the 
lease  at  the  time  of  the  fire  j  and  accordingly  tbta 
defendant  had  a  verdict. 
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■ 

« 

1 1 .  This  doctrine  does  not  appear  to  be  admitted  Treat  of  Eq. 
by  the  Court  of  Chancery;  for,  in  a  case  of  this  ^-^-^.S.JS. 
kind  in  1764,  but  which  went  off  upon  another  ground. 

Lord  Northington  said — **  The  justice  of  the  case  is 
so  clear,  that  a  man  should  not  pay  rent  for  what  he 
cannot  enjoy,  and  that  occasioned  by  an  accident 
which  he  did  not  undertake  to  stand  to,  that  I  am 
much  surprised  it  should  be  looked  upon  as  so  clear 
a  thing,  that  there  should  be  no  defence  to  such  an 
action  at  law ;  and  that  such  a  case  as  this  should 
not  be  ccmsidered  as  much  an  eviction,  as  if  it  had 
been  an  eviction  by  title ;  for  the  destruction  of  the 
house  is  the  destruction  of  the  thing.  Though  this 
covenant  does  not  extend  to  oblige  the  defendant  to 
rebuild,  yet  when  an  action  is  brought  for  rent, 
after  the  house  is  burnt  down,  there  is  a  good 
ground  of  equity  for  an  injunction,  till  the  house  is 
rebuilt. 

12.  In  a  subsequent  case.  Lord  Apsley  decided,  Steele  v. 
that  though  the  landlord  was  not  bound  to  rebuild,  ^itel  i  Term 
yet  the  tenant  was  neither  obliged  to  rebuild,  nor  to  ^P-  708, 
pay  rent  till  the  premises  were  rebuilt 

15.  With  respect  to  the  discharge  of  a  rent-charge,  Discharge  of* 
it  is  laid  down  by  Littleton,  §  S22.  that  if  a  man  has  ^  * 

a  rent-charge  issuing  out  of  certain  lands,  and  pur- 
chases any  part  of  them,  the  rent-charge  is  extinct. 
Lord  Coke  says,  the  reason  is,  because  the  rent  is  llnst.  1476. 
entire  and  against  common  right,  and  issuing  out  of 
every  part  of  the  land ;  therefore,  by  purchase  of 
part,  it  is  extinct  in  the  whole. 

14.  Lord  Ch.  B.  Gilbert  observes,  that  the  reason  Rents,  152. 
of  the  difference  between  this  case  and  that  of  the 
purchase  of  part  of  the  lands  out  of  which  a  rent 
service  issues,  is,  because  in  the  case  of  a  rent  charge, 
there  is  no  .connexion  of  tenure  between  the  grantor 
^d  grantee,  as  there  is  in  the  case  of  a  rent  service. 


* 
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And  as  grants  of  rent  charges  were  of  no  benefit  to 
the  public,  and-  afforded  no  additional  strength  or 
protection  to  the  kingdom,  the  law  carried  them  into 
execution  only  so  far  as  they  could  take  effect,  accord- 
ing to  their  original  intention ;  therefore,  where  the 
grantee,  by  his  own  act,  prevented  the  operation  of 
the  grant,  according  to  its  original  intention,  the 
whole  grant  determined. 
1  Inst.  147  h.      15.  If  the  grantee  of  a  rent  charge  purchases  parcel 

of  the  land,  and  the  grantor,  by  his  deed,  reciting 
the  said  purchase  of  part,  grants  that  he  may  distrain 
for  the  said  rent  in  the  residue  of  the  land,  this 
amounts  to  a  new  grant. 
18  Vin.  Ab.  l6.  If  a  person,  having  a  rent  charge  issuing  out 
^^^  of  three  acres  of  land,  releases  all  his  right  in  one 

acre,  the  rent  is  extinct ;  because  all  issues  out  of 

every  part,  and  it  cannot  be  apportioned.     But  if  a 

1  Inst.  148  a.  person  has  a  rent  charge  of  20  y.,  he  may  release  to 

fo  H.  ^^  tenant  of  the  land  10^.,  and  reserve  part ;  for  the 

grantee  deals  only  with  that  which  is  his  own,  name- 
ly, the  rent,  and  not  with  the  land. 

17.  It  frequently  happens  in  practice,  that  a  person 
entitled  to  a  rent  charge  is  disposed  to  exonerate 
part  of  the  land^  from  the  payment  of  it ;  but,  in 
consequence  of  the  above  doctrine,  difficulties  have 
arisen  in  settling  the  mode  of  ejecting  such  exonera- 
tion, without  risking  the  entire  extinguishment  of  the 
rent  charge.  The  common  mode  has  been  fdr  the 
grantee  of  the  rent  charge  to  join  in  the  conveyance 
of  the  lands,  which  operates  as  a  release  of  the  lands 
conveyed,  from  the  payment  of  the  rent  charge,  and 
to  insert  a  proviso  ip  the  deed,  that  the  other  lands 
shall  continue  subject  to  the  renj;  charge.  And  it  is 
held,  that  this  proviso  operates  as  a  new  grant  of  the 
rent  charge.  To  this  mode,  however,  there  is  a 
material  objection :  for  such  new  grant  would  be 
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suli^ct  to  any  incumbrances  created  subsequent  to 
the  grant  of  the  original  rent  charge,  but  prior  to  the 
conveyance  of  part  of  the  lands. 

18.  Another  mode  is  sometimes  adopted :  that  is,  Butler  v. 
to  obtain  a  covenant  from  the  grantee  of  the  rent  Noy.'s?^' 
charge,  that  he  will  not  distrain  or  enter  on  the  pre-  l>«"x.v. 
mises  conveyed  for  the  recovery  of  his  rent  charge.  Cro,  Eliz. 
But  there  is  a  case,  in  which  one  of  the  Judges  held,  ^^^* 
that  such  a  covenant  would  operate  as  a  release  of 

the  whole  rent  charge ;  though  Anderson  was  of  a 
different  opinion. 

19.  There  are  many  cases  in  which  renta  may  be  Apportion- 
apportioned,  as  well  by  the  act  of  the  party  as  by  act  ^^i^^o^^cn* 
q£  law.     Thus,  where  the  grantee  of  a '  rent  charge 

releases  part  of  the  rent  to  the  tenant,  such  release  Gitb.  1 63. 
will  not  extinguish  the  whole  rent,  but  the  part  not  5Q4 , '"'     * 
released  will  still  continue. 

20.  So  if  the  grantee  of  a  rent  charge  conveys  part  l^em. 
of  it  to  a  stranger,  and  the  tenant  of  the  land  attorns, 
such  grant  will  not  extinguish  the  residue,  not  parted 
mth :  because  such  release  or  disposition  makes  no 
alteration  in  the  original  grant ;  nor  does  it  defeat 

the  intention  of  it,  as  the  purchase  of  part  of  the  land 
does ;  for  the  whdle  rent  is  still  issuable  out  of  the 
whole  land,  and  charged  according  to  the  original 
intention  of  the  grant.  Besides,  since  the  law  allowed 
of  such  grants,  and  thereby  established  thii^  kind  of 
property,  it  would  have  been  unreasonable  and  severe 
to  hinder  the  proprietors  of  rent  charges  from  divid- 
ing them,  for  the  promotion  of  their  children. 

81.  Lord  Ch.  B.  Gilbert  observes,  that  the  objec-  Rents,  164. 
tion  which  has  been  made  to  this  kind  of  apportion-  j^2 
ment  of  rent  charges  is  this :  that  the  tenant  woidd 
be  thereby  exposed  to  several  suits  and  distresses  for 
a  thing,  which,  in  its  original  creation,  was  entire. 
But  the  answer  is  obvious,  that  it  is  in  the  tenant's 
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choice  whether  he  will  submit  himself  to  this  incon- 
venience by  his  attornment  to  the  grabt  of  a  part  of 
the  rent  charge.    Now  the  necessity  of  an  i^tom- 
ment  is  taken  away,  but  still  a  division  or  apportion- 
ment of  a  rent  charge,  by  a  conveyance  of  part  of 
it  to  a  stranger,  is  held  good. 
22.  A  rent  charge  may  be  divided  and  apportioned 
Wotton  T.      by  act  in  law :  for  a  part  of  a  rept  charge  may  be 
Cro?Eliz.      extended  by  a  scire  facias.    And  though  it  was  said 
742.  that  the  tenant  was  thereby,  without  his  attornment, 

made  liable  to  several  suits  and  distresses,  yet  it  was 

an  inconvenience  which  he  might  avoid,  by  a  punctual 

payment  of  his  rent 

Lit.  s  224,         23.  If  part  of  the  lands  subject  to  a  rent  charge 

Glib.  156.      descend  to   the   grantee,  it  shall  be   apportioned 

according  to  the  value  of  the  land ;  for  in  this  case 
the  grantee  is  perfectly  passive,  and  does  not  concur, 
by  any  act  of  his,  to  defeat  the  intention  of  the 
grant. 
Apportion-         34.  ^^]^  respect  to  the  apportionment  of  rent 

ment  of  Rent  ...  1        5  ,    .  1         i. 

Service  at      service,  it  has  been  stated  m  sect.  ^,  that  where  a 
^^*  person  having  a  rent  service,  purchases  part  of  the 

land  out  of  which  it  issues,  the  rent  service  is  not 
extinguished,  but  shall  be  apportioned  according  to 
the  value  of  the  land ;  so  that  the  purchase  shall 
operate  as  a  discharge  to  the  tenant  fer  so  much  of 
the  rent  as  is  equal  to  the  value  of  the  land  pur* 
chased. 
Lit.  §  222.         25.  This  rule  only  applies  to  such  services  as  are 

divisible  in  their  nature,  such  as  rent ;  for  with  re- 
spect to  indivisible  services,  as  where  the  tenant  is 
bound  to  render  a  horse,  a  hawk,  or  such  like,  though 
the  lord  purchases  part  of  the  tenancy,  yet,  as  there 
can  be  no  apportionment  of  these  services,  they  shall 
become  extinct,  and  the  tenant  will  be  discharged 
from  them:   for  the  whole  tenancy  being  equally 
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chaigeable^  the  lord  by  his  own  act  shall  not  discharge 
party  and  throw  the  whole  burthen  upon  the  residue, 
for  his  own  private  benefit  and  advantage. 

26.  Where  such  entire  service  is  for  the  benefit  of  i  fn«t.  149  a. 
the  public,  as  castle  guard,  comage,  &c.,  or  to  repair 
a  bridge  or  way,  or  to  keep  a  beacon,  or  for  the  ad- 
vancement of  justice  ;  or  if  it  be  a  work  o£  piety  ; 
in  all  such  cases  the  tenant  is  still  chargeable  for  the 
whole  services :  for  the  thing  is  in  its  nature  indivi- 
sible ;and  the  whole  shall  not  be  extinguished,  because 
the  public  has  an  interest  in  such  services ;  and  shall 
not  be  prejudiced  by  the  private  transactions  of  the 
parties. 

97.  Lord  Coke  says,  if  there  be  lord  and  ienant  1  Inst.  149  b. 
by  fealty  and  heriot  service,  and  the  lord  purchase  ^''\ 
part  of  the  land,  the  heriot  service  is  extinct,  because  8  Rep.  104. 
it  is  entire  and  valuable.     But  it  is  otherwise  in  the  Tiu  10.-C.4. 
case  of  heriot  custom.  *  ^'^' 

28.  Where  part  of  tiie  tenancy  comes  to  the  lord 
by  (jiescent,  the.  services  are  not  extinct,  though 
indivisible. 

29.  It  was  formerly  doubted  whether  a  rent  ser*  Qilb.  172.    * 
vice  incident  to  a  reversion,  might  be  apportioned  by 

a  grant  of  part  of  the  reversion  j  or  whether  the 
whole  rent  should  not  be  extinct  and  lost*  For  since 
the  reversion  and  rent  incident  thereto  were  entire  in 
their  creation,  it  was  thought  hard  that  they  should 
be  divided  by  the  act  of  the  lessor,  and  the  tenant 
thereby  made  liable  to  several  actions  and  distresses. 

30.  It  has,  however,  been  long  settled,  that  where  Collins  v. 
part  of  the  reversion  is  granted  away,  the  rent .  shall  i3*Repf  57. 
be  apportioned  ;  for  the  rent  is  incident,  to  the  rever-  G»lb.  173. 
aion.    Therefor^  if  a  person  makes  a  lease  for  three 

years  pf  land,  reserving  three  shillings  rent ;  as  he 
may  dispose  of  the  whole  reversion,  so  may  he  also 
VpL.  III.  Y 
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dispose  of  any  part  <^  it»  4uace  k  -is  -a  thing  w  4tB 
Wure  severaUe :  a»d  the  rent,  as  iBcide&t  -to  Iho 
reversion,  flaay  be  ako  divided,  because  idiat  being  a 
xetnbution  tor  the  land,  ought  to  be  paid  to  those 
who  are  to  have  the  land  upon  the  ^xpimtjonof  Ae 
lease.  Hence  it  is  4hat  tlie  rent,  or  a  proportieBflble 
part  thereof,  passes  immediatdy^vnth  the  -revemen, 
;mthout  any  jexpress  mention  bemg  4»ade  of  4t  m 
4iie^ant. 

SI.  A  r^nt  service  may  also  be  apportioned  by  a 

devise  of  it  to  several  persons.     As  whepe  A.  Itased 

Ardo  y.  to  B.  rendering  10/.  rent ;  and  then  devi^d.6/.,  part 

Cro^  Eliz.      thereof  to  C,  D.,  and  E.,  severally,  to  each  of  4bem  a 

€37.  ^1*       third  paiA;   it^was  resolved,  that  an  ^urtion  of  debt 

was  maintainable  by  one  <^  ^e  de^sees.  And  it 
was  said,  that  though  the  lessee  by  this  means  becuM 
subject  to  several  distresses  and  actions^  without 
attornment,  yet  these  were  mischiefs  which  4ie  Bught 
prevent,  by  a  punctual  payment  of  his  rent, 
ante,  S  2.  gg.  It  has  been  stated  that  arent  seivice  4s  c&* 

charged  by  the  eviction  of  the  tenant  out  of  the 
1  Imit.  I48  6,  whole  land,  from  which  the  rent  issues ;  but  where 

only  part  of  the  land  is  evicted,  the  rent  wfll  be 
i^portioned; 

33.^  Where  a  right  of  common  is  estaMished  oo 
land  demised,  the  rent  cannot  be  apportioned  at  ^w, 
as  there  is  no  eviction.  And  in  a  case  cxf  Itiis 
kind,  the  Court  of  Chancery  refused  to  apportion  the 
rent,  because  the  lands  were  worth  more  thao  ^v^t 
was  reserved. 
Jew  v.Thirk-  S4.  The  plaintiff  was  lessee  of  divers  lands,  where- 
Ca.3i.      *    upon  an  entire  rent  was  reserved:   afterwards  the 

inhabitants  of  the  town  where  part  of  the  land  lay» 
claimed  a  right  of  common  there,  and  upon  a  trial 
established  it.     This  not  being  im  evieticHi  of  Mie 
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jhmd  at  law,  because  the  soil  was  not  recovered,  &ere 
j«wld.be  no  apportionment  of  the  land  at  law ;  there- 
L&re  a  bill  was  brought  to  have  the  rent  apportioned 
m  equity.  Serjeant  Maynard  insisted  that  such  an 
apportionment  had  frequently  been  decreed  in  equity : 
but  it  appearing  that  the  lands  were  worth  the  rent 
leserved,  and  more,  ti^e  Court  would  not  decree  an 
i^portioHment. 

S5.  With  respect  to  those  cases  w^here  a  rent  ser- 
tRce  dbtall  be  apportioned  by  the  act  of  Grod,  it  is  said 
m  RdIFs  Abridgement,  that  if  a  man  leases  land  for  Vol.  i.  236. 
Wt  or  years,  rendering  rent,  and  after  part  of  the 
Imd  is  surrounded  by  water,  this  will  not  make  any 
^pmtionment  of  th^  rent,  because  the  soil  remains, 
ttd  may  be  regained  again :  but  if  part  of  the  land 
.be  surrounded  or  covered  ynth  the  sea,  this  will  make 
jm  aj^ortionment  of  the  rent  y  for  though  the  soil 
remains  to  the  lessee,  yet,  by  ordinary  intendment, 
there  is  no  probability  of  regaining  it. 

86.  If  land  demised  be  burnt  by  wfld  fire,  yet  the  idem. 
UMl  shall  not  be  apportioned,  for  the  land  remains- 
AOtirithstanding ;  and  cannot  be -so  consumed  but 
Aat  some  benefit  may  be  made  of  it 

.  87*  A  rent  service  may  also  be  apportioned  by  act  Campbell's 
of  ^w :  as  where  a  moiety  of  a  reversion  is  extended  f  *|^\i^  au 
i^on  a  writ  of  elegit^  the  rent  shall  be  apportioned,  237. 
flod  the  lessor  shall  have  half  of  it,  as  incident  to  ^**  '4-  5  ^4. 
Ifae  reversi<»i  that  remains  in  him. 

S8.  So  where  a  husband  leases  for  years,  reserving  i^^^ 
wit,  and  dies,  and  his  widow  recovers  a  third  part  of 
the  reversion  for  her  dower,  she  shall  have  the  same 
Impaction  of  the  rent:  for  in  all  these  cases  the 
iiir  apfiortions  the  rent,  in  the  same  manner  as  it 
dj^oses  of  the  reversion. 

Y  2 
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39f  At  common  law,  if  a  tenant  for  life  died 
before  the  day  on  which  the  rent  became  due,  where 
the  lease  determined  by  the  death  of  the  tenant  for 
life,  his  executors  could  not  claim  an  apportioniDent 
of  the  rent ;  nor  could  the  remainder-mlan  or  rev^- 
sioner  claim  that  part  of  it  which  accrued  during  the 
life  of  the  tenant  for  life :  so  that  the  tenant  paid 
nothing. 

40.  This  defect  in  the  law  produced  the  statute 
11  Geo.  XL  c.  19.  §  15.,  by  which  it  is  enacted, 
"  That  where  any  tenant  for  life  shall  die  before  or 
on  the  day  on  which  any  rent  was  reserved  or  nttde 
payable,  upon  any  demise  or  lease  of  lands,  tene- 
ments, or  hereditaments,  which  determined  on  the 
death  of  such  tenant  for  life  ;  that  the.  executors  or 
administrators  of  such  tenant  for  life  shall  and  may, 
in^  an  action  on  the  case,  recover  of  and  from  siich 
under-tenant  or  under-tenants  of  such  lands,  &c.,  if 
such  tenant  for  life  die  on  the  day  on  which  the  same 
was  made  payable,  the  whole ;  or  if  before  such  day, 
then  a  proportion  of  such  rent,  according  to  the  time 
such  tenant  for  life  lived  of  the  last  year  or  quarter- 
of  a  year,  or  other  time  in  which  the  said  rent  ms  ^ 
growing  due  as  aforesaid ;  making  all  just  allow- 
ances,  or  a  proportionable  part  thereof  accordingly." 

41.  This  statute  only  extends  to  rents  reserv^oa 
leases  which  determine  by  the  death  of  the  lessor  y 
for  where  the  lease  does  not  determine  on  that' 
event,  the  person  in  remainder  or  reversion  becomes 
entitled  to  the  whole  rent  due  from  the  day  of  pay-, 
ment  preceding  the  death  of  the  tenant  for  life. 

42.  The  Court  of  Chancery  has  extended  this 
statute  to  the  executors  of  a  tenant  in  tail,  who 
died  without  issue  some  days  before  the  rent  became 
due. 
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*•   4b3.  Tenant  in  tail,  remainder  to  the  defendant  in  Pagett 
fee,  leased  for  years ;  and  died  without  issue  a  week  Burn's  just 
Wore  the  day  of  payment  of  the  half  year's  rent.  ^o\,\,  p.  481. 
•The  lessee  at  the  day  paid  all  the  half  year's  rent  to  R^p^  \  gg^ 
4lie  defendant:   the  executor  of  the  tenant  in  tail 
brought  his  bill  for  an  apportionment  of  the  rent. 
Lord  Chancellor  Hardwicke—"  This  point  has  never 
been  determined  ^  but  this  is  so  strong  a  case,  that  I 
ihall  make  it  a  precedent.     There  are  two  grounds 
ffer  relief  in  equity.     The  first  arises  on  the  statute 
11  Geo.IL  :  the  second  arises  on  the  tenant's  having 
aibmitted  to  pay  the  rent  to  the  defendant.     The 
relief,  arising  upon  the  statute,  is  either  from  the 
strict  legal  construction,  or  equity  formed  upon  the 
feason  of  it.     And  here  it  is  proper  to  consider,  what 
the  mischief  was  before  the  act,  and  what  remedy  is 
provided  at  common  law.     If  tenant  for  life,  or  any 
who  had  a  determinate  estate,  died  but  a  day  before 
the  rent,  reserved  on  a  lease  of  his,  became  due,  the 
rent  was  lost :  for  no  one  was  entitled  to  recover  it 
His  representatives  could   not,  because  they  could 
only  bring  an  action  for  the  use  and  occupation ;  and 
that  would  not  lie  where  there  was  a  lease,  but  debt 
or  covenant :  nor  could  the  remainder-man,  because 
it  did  not  accrue  in  his  time.     Now,  this  act  appoints 
apportioning  the  rents,  and  gives  the  remedy.     But 
there  are  two  descriptions  of  persons,  to  whose  exe- 
cators  the  remedy  is  given  :  in  the  preamble  it  is  one, 
kaving  only  an  estate  for  life ;  in  the  enacting  part, 
ft  is  tenant  for  life.     Now,  tenant  in  tail  comes  ex- 
pressly within  the  mischief:  I  do  not  know  how  the 
Judges  at  common  law  would  construe  it;    but  I 
skouid  be  inclined  in  this  Court  to  extend  to  them. 
I  ^onld  make  no  doubt,  where  this  is  the  case  of 
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tenant  in  tail  after  possibility  of  issue  eittinct :  for  he 
is  considered  in  many  respects,   as  tenant  for  life 
Only.     He  cannot  su^r  a  recoveiy :  he  may  be  en- 
joined from  committing  waste,    such  as  hurts  Ae 
inheritance,  as  felling  timber;  though  notforc(» 
mitting  common  waste,  being  considered  iup  to  tbt 
as  tenant  in  tail.    Where  it  is  the  caae  of  tenant  (x 
years  determinable  on  lives,   he  certainly  must  be 
included  within  the  act ;  though  it  ssys  only  tenant 
for  life  :  it  would  be  playing  with  the  words  ta  9Bf 
otherwise.     These  cases  show  the  necessity  cf  coBk 
.  struing  this  act  beyond  the  words.     Tenant  in  id 
has  certainly  a  larger  estate  than  a  mere  tenant  /or 
Ufe :  for  he  has  the  inheritance  in  him,  and  maj, 
when  he  pleases,  tnm  it  into  a  fee ;  but,  if  he  does 
not,  at  the  instant  of  his  death  he  has  but  an  interest 
for  life.     Such  too  is  the  case  of  a  wife,  tenant  in 
tail  ej?  prwisione  mariU :   upon  this  point  I  ff^^  ^ 
absolute  opinion.     As  to  the  equity  arising  from  this 
statute,  I  know  no  better  nde  than  this;  e^dta^ 
seqwtur  legem :   where  equity  finds  a  rule  of  la# 
agreeable  to  conscience,  it  pursues  the  sense  d^ 
to  analogous  cases.     If  it  does  so  as  to  the  naxiM 
of  the  common  law,  why  not  as  to  the  reasons  of  the 
acts  <rf  parliament  ?  Nay,  it  has  actually  done  so  oa 
the  statute  of  forcible  entry,  on  which  this  Coort 
grounds  bills,  not  only  to   remove  the  force,  but 
also  to  quit  the  possession.    This  Court  extends  t» 
reason  to  equitable  interests,  but  I  ground  my  opinio* 
in  this  case,  on  the  tenant's  having  submitted  ^  P»/ 
the  rent.    He  has  held  himself  bound  in  coflsdeac^  i 
for  the  use  and  occupation  of  the  land  the  las*  h»» 
year:  he  paid  it  to  the  defendant,  which hewa^^ 
bound  to  do  in  law.    And,  in  such  a  case^  the  pcJ«^ 


Im  9Gi99s>it  io  AaH  \m  abomiiilBMc^  and  con^d^lftd'  as 
lefieivifig^it  :for  liiose  wimare  nreqaJt^eiMiti^  t}il3r6€&. 
^(fe'^ivittcnf^  muM  be  that  pteto  liy  &&  staKul^  ; 

SMt  th«!h«kB^  fdaintiffdB  frntitted'-  to  SQdh-  s  p¥o^6ilSbh 
of  the  rent,  as  accrued  during  the  teMkoffM^  Wi. 
Accordingly  it  was  so  decreed. 

44.  In  a  subsequent  case,  where  a  person  held 
from  year  to  year  under  a  tenant  in  tail,  the  Court  of 
Chancery  decreed  an  apportionment* 

45.  H.  Vernon  being  tenant  in  tail  of  estates  in  Vernon  v. 
the  county  of  Sussex,  died  on  the  I7th  of  March,  an  2  Bro.'ll. 
in&nty  by  which  John  Vernon,  one  of  the  plaintiffs,  ^^^* 
became  tenant  in  tail  of  the  estate  :  part  of  the  lands 

was  occupied  by  persons  holding  from  year  to  year, 
Hnder  the  guardian ;  and  their  rents  were  payable 
at  Lady  and  Michaelmas-day,  which  demises  expired 
by  the  death  of  H.  Vemon«  These  rents  having  been 
paid  to  the  receiver,  the  question  was,  whether  the 
administratrix  of  H.  Vernon  was  entitled  to  a  pro- 
portion of  the  rents,  or  the  remainder-man  was  en- 
titled to  the  whole. 

The  Master  reported^  that  a  proportion  of  the  rent 
was  due  to  H.  Vernon  on  the  day  of  his  death :  to 
which  the  remainder-man  took  an  exception,  that  he 
ought  to  have  certified  that  no  sum  was  due  to 
H.  Vernon  on  the  day  of  his  death ;  in  regard  that 
he  was  tenant  in  tail  of  the  estates  of  which  the 
Master  certified  the  said  rents  or  proportions  to 
be  due. 

Lord  Thurlow — "  The  case  of  Pagett  and  Gee 
seems  rather  to  be  a  decision  what  the  statute  ought 
to  have  done  thanvwhat  it  has  done :  but  the  question 
here  seems  to  turn  on  another  ground  j  that  the. 
tenant  holding  from  year  to  year,  or  from  period  to 
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period^'  from  a  guardian,  xinthout  lease  or  coverant, 

cannot  be  allowed  to  raise  an  implication  in  his  own 

favour^  that  he  should  hold  without  payii^  rent  to 

Hawkins        any  body."— The  exception  to  the  Master's  rqport 

T.  Kelly*  ,  J 

8  Ves.  308.    ^as  over-ruled. 
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Section  1. 

HAVING  treated  of  the  several  kinds  of  real 
property,  both  corporeal  and  incorporeal,  and 
of  the  estates  that  may  be  had  therein  j  it  will' now 
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be  necessary  to  consider  the  title  to  real  proper^, 
with  the  manner  in  which  it  may  be  acquired  oc 
lost. 
Nature  of  2*  A  title  is  thu^  definied  fe^  Lord  Coke,  Tituius 

1  ?**^%45  h  ^*0^**  causa  possidendi  id  quod  nostrum  est.    Or  it 

is  the  means  whereby  the  owner  of  lands   hath  the 

2  Comm.       just  possession  of  his  property.     But  Sir  W.  Black- 
«•  ^3-  stone  observes,  that  there  are  several  stages  or  de- 
grees requisite  to  fofm  a  comptele  title  to  lands  and 
tenements. 

Possession.         3*  The  first  degree  of  title  is  the  bare  possession, 

or  actual  occupation  of  the  estate,  without  any  appa- 
rent right,  or  any  pvetence  c^  right,  to  hold  and 
continue  such  possession.     This  may  happen  where 
one  nlan  disseises  another ;  or  where,  aflter  the  death 
of  the  ancestor,  and  ltefoi*e  thi  dntry  of  the  heir,  a 
stranger  abates,,  and  holds  out  the  heir.     In  these 
cases  the  disseisor  or  abator  has  only  a  mere  naked 
pmsession,  which  the  i^htl^AK  o^c^er  may  put  an  end 
to,  by  an  eatey  ^tt  tfaar  kiMl  >  but  in?  Ae'  Aieantime, 
till  some  act  is  done  by  the  rightful  owner,  to  divest 
this  possession,  and  assert  his  title,  such  actual  pos- 
session is  prima  facte  evidence  of  a  legal  title  in  the 
possessor ;  and  it  may,  by  length  of  time,  and  neg- 
ligence of  hml  #ht)^  hath  ffie^  i^lTr  by  degrees  ripen 
into  a  perfect  and  indefeasible  title ;  at  all  events^ 
without  such  actual  possession,  no  title  ca&  be  eom^ 
pletely  good. 
£fiect  of  an        *•  The  necessity  of  an  entry  by  the  heiif ,  updff  t6e 
Entry.  death  of  the  ancestor ;  or,  where  that  is  prevented,  c^ 

Tit.  1.  i  24.    a  continual  claim,  has  been  already  stated.    In  the 

case  of  a  disseisin  or  oustei^v  IJi'ere  must  also  be  an 
1  Inst.  2526.  entry.     And  if  there  be  two  disseisors,  therdissaisee 

must  make  hia  entry  on  both.;,  oir  if  one  disseisor' BA 
Gonvejred  the  lands  with  livery  to  two  ox  three^  V^' 
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sans,  an  entry  mnst  be  made  oft  each  of  them.  Bat 
if  the  (h*6seisar  hsa  let  the  knids  to  severai  persons  for 
years,  an  entry  on  one  of  the  lessees,  in  the  name  of 
the  whole,  will  be  sufficient  to  revest  all« 

5.  The  effect  of  an  entry  or  claim  is,  to  put  the 
person  who  enters .  or  elimns,  into  the  actual  posses- 
sion and  seisin  in  deed  of  the  lands.    Thus  Littletoir 
says—**  By  such  entry  he  shall  have  as  good  a  posses-  §  417>  418. 
sion  and  seism  of  all  the  lands  and  tenements  whereof 

he  hath  title  of  entiy,  as  if  he  had  entered  in  deed 
into  every  parcel.''  And  speaking  of  continual  claim, 
he  says— «"  presently  by  such  chum  he  hath  a  posses-  M19. 
siott  and  seisin  in  the  Umds,  aa  weU  as  if  he  had 
entered  in  deed  ^  ahhrough  he  never  had  possession 
or  seisin  of  the  same  lands  or  tenements  before  the 
said  claim.'' 

6.  The  next  step  to  a  good  and  perfect  title  is  Ae  5^«***  <>/ 
right  of  possession,  which  may  reside  in  one  muW,  ""~""- 
white  the  actual  poBsessk)^  is  in  another.    Thus  ik^ 

the  case  of  a  disseisin,  abatem^M^  or  intrasMir  (h^ 
fight  of  possession  is  in  the  disseisee  m  his  heiry  i^E^ 
Doay  exert  it  whenever  he  thinks  proper^  by  aiOi  cd^f 
slid  the  actnal  possessiotf  i^  in  the  disseiimv  ilbutMr 
or  intruder.^ 

7.  In  the  case  of  an  abatement  or  intruiioti,  file  >  J^*-  2^^- 
descent  of  the  lands  tolls  the  entff :  for  &^  law  pre- 

sttmes  that  the  possession  which  is  trdnsittitfed  &oitt 
the  ancestor  to  the  heir,  is  rightful,  until  the  c6nt#Wy 
be  shown.  So  that  in  general  no  persofi^  can  recov^ 
possession  by  mere  entry,  on  lands  which  anotlM# 
bath  by  descent. 

{Lit  is  however  enacted,  by  the  sCatDite  dSHen^YI^L 
c  88wy  that  the  dying  seised  of  any  disseisor  of  M  iti 
a^  manors,  &c.  having  no  rij^t  or  title  tbarein^  fthflU 
not  be  taken  or  deemed  to  be  such  descent  in  kIW  ftt' 
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to  toll  or  take  away  the  entry  of  any  persons,  except 
that  such  disseisor  hath  had  the  peaceable  possession 
of  such  manors/  &c.  whereof  he  shall  so  die  seised, 
by  the  spac«  of  five  years  next  after  the  dtsseisia, 
without  entry  or  continual  claim.     But  the  feoffee  of 

1  lost.  238  a.  a  donor,  and  abators  and  intruders,  are  out  of  this 

^^^^*  statute,  because  it  is  penal. 

Lit.  §402.         9.  Where  a  person  who  has  a  right  of  entry  is 

under  any  legal  disability,  such  as  infancy,  coverture, 
imprisonment,  insanity,  or  absence  from  the  realm ; 
a  descent  will  not  take  away  the  right  of  entry. 
-  10.  The  right  of  possession  is  of  two  sorts,  an 
apparent  right  of  possession,  which-  may  be  defeated 
by  proving  a  better ;  and  an  actual  right  of  posses- 
sion, which  will  stand  the  test  against  all  opponents. 

Gilb.Tcn.2l.  Thus  where  a  person  was  disseised,  the  disseisor  had 

only  the  naked  possession,  because  the  disseisee  might 
enter,  and  evict  him ;  but  against  all  other  persons 
the  disseisor  had  a  right,  and  in  this  respect  only 
could  be  said  to  have  the  right  of  possession ;  for  in 
respect  of  the  disseisee,  he  had  no  right  at  all :  when 
a  descent  was  cast,  the  heir  of  the  disseisor  acquired 
the  jus  possessianis,  because  the  disseisee  could  not 

Lit.  (385.     enter  upon  his  possession,  and  evict  him;  but  was 

1  SaUc  685.    p^t  ^^  ^g  yg^i  action. 

.  11.  Where  the  person  who  has  the  actual  right  of 
possession  puts  in  his  claim,  and  brings  his  action 
within  the  time  prescribed  by  the  statutes  of  linoata- 
Tit.3l.  C.2.  tions,  and  can  prove  by  what  unlawful  means  the 
person  in  possession  became  seised  ;  he  will  then,  by 
judgement  of  law,  recover  that  possession  to  which  he 
had  such  actual  right :  but  if  he  omits  to  bring  his 
possessory  action  within  the  limited  tinie,  his  adver- 
sary may  imperceptibly  gain  an  actual  right  of  1^ 
sestidn. 
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12.  When  this  happens,  the  party  kept  out  of  pes-  Right  of 
session  has  nothing  left  in  him  but  the  mere  ri^t  of  ^^P^^y* 
property,  or  jus  proprietatis,  without-  either  posses- 
sion or  the  right  of  possession  ;  his  estate  is  then  said 
to  be  devested,  and  turned  to  a  right.  It  is  devested 
because  the  right  owner  is  turned  out  of  possession  ; 
it  is  turned  to  a  right,  because  the  right  of  posses- 
sion, and  consequently  the  right  of  entry  is  lost ;  and 
nothing  is  left  but  the  ji6s  merum,  or  mere  right  of 
property,  which  cannot  be  regained  by  a  possessory, 
but  only  by  a  real  action. 

IS.  Where  the  right  of  entry  into  lands  is  lost,  and  ^^^JJr^""" 
the  person  entitled  can  only  recover  by  a  real  actian.  Estates, 
the  possession  is  said  to  be  discontinued.    Thus  Lord 
Coke  says,  a  discontinuance  of  estate  in  lands  or  ^  I**®**  ^^^  • 
tenements  is  properly,  in  legal  understanding,  an 
alienation  made  or  suffered  by  tenant  in  tail,  or  any 
that  is  seised  in  auter  droits  whereby  the  issue  in  tsai^ 
or  the  heir  or  successor,  or  those  in  reversion  or  re- 
mainder,   are    driven  to  their  action,    and  cannot 
enter. 

14f.  The  instances  of  discontinuance  mentioned  by  . 
Littleton,  §  593,  are,  1.  Where  an  abbot  aliened  the 
lands  whereof  he  was  seised  jure  ecclesice  ;  in  which 
case  his  successor  could  not  enter  into  them,  although 
the  right  was  in  him,  but  was  put  to  his  action. 
A.  Where  a  man  seised  in  right  of  his  wife  enfeoffed 
another  and  died ;  the  wife  could  not  enter,  but  was 
put  to  her  action.  3.  Where  a  tenant  in  tail  of  l£bd 
enfeoffs  another  and  has  issue,  and  dies ;  the  issue 
may  not  enter  into  the  land,  albeit  he  hath  right  and 
title  to  it,  but  is  put  to  his  action.       ^ 

15.  In  consequence  of  this  doctrine  it  has  been 
long  settled,  that  where  a  tenant  in  tail  discontinues  ^ 

^  Xlt.  J.  C*  M* 

the  estate  tail,  which  he  may  do  by  feoflnnent  or  lone,  §6. 
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the  person  to  whom  the  estate  tail  is  transferred  by 
ihes^  assurances,  acquires  the  ngbt  4)f  poesesaoai ; 
and  Qotfaiog  remains  in  the  issue  in  tail  but  the  mere 
jr^ht  <if  pr<^erty. 

What  con-        16.  The  union  of  the  possession^  the  rigbt  (^  po6- 

complete       session,    and  the  right  of  property,   constitutes  a 

'^>^^e-  compiete  title  to  lands,  tenements^  and  hereditaments. 

For  it  is  an  ancient  m^xim  of  the  JUw,  that  no  title  is 
completely  good,  unless  the  right  of  possession  be 
joined  with  the  right  of  property,  which  is  theo  de- 

1  Inst. 266a.  nominated  a  double  right:  and  when  to  this  double 
Tig^t  the  actual  possession  is  also  united ;  where 
cthere  is,  according  to  the  expression  of  Fleta,  Juris 
si  sdskuB  corgtmcUo  ;  then,  and  th^i  only,  is  the  title 
completely  legal. 

Idem.  17.  Lord  Coke  has  thus  stated  the  whole  of  this 

^oetrine.-~^<  It  is  to  be  known  that  there  is  jus  pro- 
frietaiiSf  a  right  of  ownership;  jus  possessianis^  a 
right  of  seisin  or  possession  ;  and  jus  proprietatis  et 
f^ssBSsicmSj  a  right  both  of  property  and  possession. 
And  this  is  anciently  called  jus  dupUcaium,  or  dmt 
^oit  For  example,  a  man  may  be  disseised  of  an  acre 
of  land^  the  disseisee  hBihjusjn^i^metatis^  the  dissei- 
flor  liath  jiis  possessumis  ;  and  if  the  disseisee  release 
Jtofdae  disseisor^  he  hath  Jt/5  proprietatis  et  possesiioms. 

Title  by  Re-       18.  littleton  says,  where  a  man  has  two  titles  i^ 

lands,  one  a  more  ancieiit,  and  the  other  a  later  title, 

k  659.  if  he  conges  to  the  Iftad  by  the  later  title,  yet  the  law 

mrai  adjudge  him  in  by  force  of  the  elder  title,  be- 
eause  it  is  the  moat  sure ;  and  when  a  man  is  adjud^^ 

• 

in  by  force  of  his  elder  title,  lias  is  said  a  remitter  ^ 
him ;  as  if  tenant  in  tail  discontinues  his  estate,  afit6^ 

wards  disseises  the  discontinuee,  ai|d  so  dies  sdsed, 

• 

iduiceby  the  tenements  descend  to  his  iss^ie,  Qri€oii»0 

by  foroe  of  the  entail  j  he  is  ti&mtl^  ^^ 
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I 

jtfie  efitote iail,  as  liis isldor iide,  Fiir if  heshouM  be 
in  by  .&KCf  p£  the  ckaci»t,  l^biim  the  disfimtimw 
wght  l^tiffe  Si  wKit  of  i&aijy  sur  .^sdm  egwiost  hiVt 
and  fihould  reaover  ^  teaameojbs.  But  iM|«aiiioj^  w 
he  is  ia  ius  jrsinttiiei^Jii)^  form  of  :ti^  4«iL.Uie  title  m4 
interest  of  the  discontinuee  is  taken  away  and  de* 
feated. 

19*  A  principal  cause  why  such  heir,  in  the  case  Id.  §  661. 
aforesaid,  and  in  other  like  cases,  shall  be  said  in  his 
remitter,  is,  because  there  is  not  any  person  against 
whom  he  may  sue  his  writ  of  formedon  ;  for  against 
himself  he  cannot  sue,  and  he  cannot  sue  against  any 
other,  none  other  being  tenant  of  the  freehold.  For 
this  cause  the  law  doth  adjudge  him  in  his  remitter^ 
scUicety  in  such  plight  as  if  he  had  lawfully  recovered 
the  same  land  against  another. 

20.  Sir  W.  Blackstone  has  observed,  that  if  the  3  Comiii.  20. 
subsequent  estate  or  right  of  possession  be  gained  by 

a  man's  own  act  or  consent,  as  by  immediate  purchase, 
being  of  full  age^  he  shall  not  be  remitted.  For  the 
taking  such  subsequent  estate  was  his  own  folly,  and 
shall  be  looked  upon  as  a  waiver  of  his  prior  right ; 
therefore  it  is  to  be  observed,  that  to  every  remitter 
there  are  regularly  these  incidents.  An  ancient 
right,  and  a  new  defeasible  estate  of  freehold,  uniting 
in  one  and  the  same  person ;  which  defeasible  estate 
must  be- cast  upon  the  tenant ;  not  gained  by  his  own 

act  or  folly. 

21.  Lord  Coke,  however,  says,  that  a  man  shall  i  Inst  349*. 
not  be  remitted  to  a  right  remedyless,  for  the  which 

he  can  have  no  action :  as  if  the  issue  in  tail  be  barred 
by  the  fine  or  warranty  of  his  ancestor,  and  the  free- 
hold is  ailerwards  cast  upon  him,  he  shall  not  be  Vide  i  Saim- 
remitted  to  his  estate  tail,  because  he  could  not  hav^  ,^*2.'  ?^* 
recovered  it  by  any  ^tion. 
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22.  The  modes  of  acquiring  a  title  to  real  {xo- 

perty  are  two  only;   descent  and  purchase.     The 

former,  where  the  title  is  vested  in  a  person  by  the 

" '  single  (^ration  of  law :  the  latter,  where  the  title  is 

vested  by  the  person's  own  act  and  agreement. 


(    SS7    ) 


TITLE  XXIX. 

DESCENT. 

CHAP.  II. 

Of  Descent  and  Ckmsangmmty. 


1 .   'Nature  of  DeteenU 
3.  fVhat  goa  to  the  Heir. 
5.  Of  Contangmniihf, 

8.  Who  may  he  Hein. 

9.  They  muii  be  legitimaU, 
13,  jfnd  natural'torn  Subjects. 


21.  But  a  Title  may  be  deduced 

thrvugh  an  Alien. 

22.  Or    Naturalized,    or    made 

Denizens. 

23.  Persons  attainted  can  neither 

inherit  or  transmit. 
26.  Corruption  of  Blood* 


Section  1. 

T\£SC£NT,  or  hereditary  succession,  is  the  title  Nature  of 
-^^  whereby  a  person,  on  the  death  of  his  ancestor^  ^'^^^o^- 
acquires  his  estate  as  his  heir  at  law.  An  heir,  there- 
fore, is  he  upon  whom  the  law  casts  the  estate,  imme- 
diately on  the  death  of  the  ancestor ;  and  an  estate 
so  descended  on  the  heir,  is,  in  law,  called  the  inhe- 
ritance. 

2.  Although  the  right  of  inheriting  be  known  to 
the  laws  of  every  civilized  country,  and  is  founded 
on  the  best  principles  of  reason,  yet  it  is  not  derived 
^m  natural  law,  or  which  can  belong  to  any  man  in 
a  state  of  nature.  From  which  it  follows,  that  the 
numerous  and.  arbitraiy  ndes  by  which  its  course  is 
either  directed  or  interrupted,  can  never  properly  be 
esteemed  or  objected  to,  as  violations  of  natural 
justice.  '    • 
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What  goes  to  3.  Not  only  every  thing  which  falls  under  tlie 
^he  Heir.  denomination  of  real  estate  descends  to  the  heir,  bat 
Tit.  1.  §  7.     ^Yso  heir  looms,  and  all  such  other  chattels  as  are 

connected  with  the  freehold ;  as  wainscots,  benches, 
doors,  windows,  and  the  like. 

4,  Every  species  of  tree,  whether  timber  or  not, 
standing  at  the  death  of  the  ancestor,  as  also  their 
fruit,  and  grass  actually  growing,  though  ripe  for 
cutting,  descend  to  the  heir ;  but  com,  and  even^ 
other  vegetable,  produced  annually,  by  labour  and 
cultivation,  goes  to  the  personal  representative  of  the 
ancestor,  as  a  compensation  for  the  expence  of  rais- 
ing them. 
Of  Conaaa-  ,5.  The  doctrine  of  descents,  or  law  of  inheritance 
^imij.         .^  ^^^  ^^^  simple,  depends  on  the  nature  of  kindred, 

and  the  several  degrees.  oC  consanguinity.  It  iritl 
therefore  be  first  necessary  to  state  the  true  notion 
of  this  kindred,  or  alliance  in  Blood. 

6.  Conaanguihity  or  kindred  is  defined  to  be,  )^ 
cuhtmt  perscnanm  ab  eodem  sHpite  descentkrUim; 
the  conneition  or  rdation  of  persons  descended  from 
the  same  stock.  This  consanguinity  is  either  lineal 
or  coUateraL  laneid  consanguinity  is  that  which 
subsists  between  peiBons  of  whom  one  is  descended 
in  a  right  line  from  the  other ;  as  between  father, 
grandfather,  and  great  grandfitthen  Every  genera- 
tion,  in  this  direct' lineal  consanguinity,  constitufes^ 
d^ree^  reckoning  either  upwards  •  or  dowrt^^^^** 
CoUateral  consanguinity  is  i;faat  which  subsists  between 
pe£sons  lineally  descended  from  the  same  ancestor, 
who  is  the  stirps^  trunk,  or  common*  stock,  but  who 
do  not  descend  the  one  ijtom  the  other. 
1  Inst.  23  b.  7.  The  method  of  computing  tiie  dfegrees  of  con- 
sanguinity  by  the  canon  law,  which  our  Iw  h«s 
adopted,  is  as  follows :— -We  begin  at  thtf  common 
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ancestor,  and  reckon  downwards ;  and  in  whatever 
degree,  the  two  persons,  or  the  most  remote  of  them, 
is  distant  from  the  common  ancestor,  that  is  the 
degree  in  which  they  are  s^d  to  be  related. 
*  8.  With  respect  to  the  persona  who  are  citable  of  Who  may  be 
claiming  an  estate  in  fee  simple,  as  the  heirs  of  one  ^^'"* 
who  died  seised  thereof,  they  must  be  first  legitimate; 
secondly,  natural-bom  subjects,  or  naturalized^  or 
made  denizens ;  thirdly,  not  attainted  of  high'  treason 
or  felony^  or  claim  through  any  ancestor  who  was 
attainted  of  treason  or  felony. 

9*  No  person  caa  succeed  to  an  estate  as^  heir,  who  ^^^  must 
isaot  born  m  lawlul  matrimony;  tor  it  is  a  maxim        ^ 
of  law,  that  fueres  legitimus  ^st  qvem  nuptice  demons  ^  1°*^-  ?  ^ 
Urant;  and  a  bastard,  being^&'t^  nuUitis,  can  neither 
inherit  from^  its  .&ther  nor  mother ;  consequently  can 
have  no  heirs  but  his  own  children. 

10.  By  the  old  law,  if  the  husband  was  within  the  1  Inst.  126  a. 
four  seas,  and  his  wife  had  issue,  no  evidence  would 

be  admitted  to  prove  such  issue  a  bastard,  unless  the 
husband  waa  incapable  of  procreation.    But  Mr.  Har« 
grave  has  observed,  that  this  was  never  a  univei'sal 
mle ;  and  that  it  has  been  long  settled,  that  not  only 
proof  of  being  out  of  the  kingdom,  but  also  every  other 
kind  of  evidence  tending  to  prove  the  impossibility,  Gcwdright 
or  even  .improbability,  of  the  husband's  being  the  4  Term  R. 
father,  is  admissible.    And  in  the  late  claim  to  the  ^^^- 
esrldom  of  Banbury,  the  House  of  Lords  adhered  to 
this  principle. 

11.  With  respect  to  posthumous  children,  the  rule  *  l^t.  123  6, 
formerly  was^  that  they  must  be  born  within  nine  Hargr^ve^s 
months,  or  40  weeks,  after  the  death  of  the  husbapd.  J""«*-  Exer. 
But  now  the  Courts  consider  nine  months  merely  as      '  ' 

the  usual  time,  and  do  not  decline  exercising  the  dis- 
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cretion  of  allowing  a  longer  space,  where  the  opinio 
of  physicians,  or  the  circumstances  of  the  case,  have, 
Foster  ?.       required  it     In  a  late  instance,  upon  an  issue  .directed 
3  Bro.R.       out  of  Chancery,  a  child  bom  43  weeks,  except  one 
^'^^  day,  after  the  husband's  death,  was  found  to  be  legi- 

timate. ,^ 

1  Inst.  8  h.        1^«  Where  a  widow  is  silspected  of  feigning  her* 
ft.  1.  123  6.     ggif  pregnant,  with  a  view  to  produce  a  suppositi- 
tious child ;  the  presumptive  heir  may  have  a  writ  dc 
ventre  inspiciendo^  to  examine  whether  she  be  pregnant 
or  not  \  and  if  she  be  pregnant,  to  keep  her  under  a. 
proper  restraint,  till  she  be  delivered. 
And  natund-      13.  No  person  is  capable  of  inheriting  lands,  unless, 
•wts   ^^      ^®  ^*  ^  natural-bom  subject,  or  naturalized  by  act  of 

parliament,  or  made  a  denizen  by  the  king's  letters 
patent ;  and,  by  the  common  law,  every  person  bom . 
out  of  the  king's  dominions  or  allegiance,  was  deemed 
an  alien.  But  by  the  stat.  £5  £dw«  III.  st.  2.  it  was 
enacted,  that  all  children  bom  abroad,  whose  fathers 
and  mothers  were,  at  the  time  of  their  birth,  in  alle* 
giance  to  the  King,  and  the  mother  had  passed  the 
seas  with  her  husband's  consent,  might  inherit,  as  if 
born  in  England. 

14.  By  the  stat.  7  Ann.  c.  5.  it  is  enacted,  that  the 
children  of  all  natural-bom  subjects,  bom  out  of  the 
allegiance  of.  Her  Majesty,  her  heirs  or  successors, 
shall  be  deemed  to  be  natural-bom  subjects.  And  by. 
the  stat.  4  Geo.  II.  c.  21.  reciting  that  doubts  had 
arisen  respecting  the  constmction  of  the  stat.  7Ann., 
it  is  enacted)  that  all  children  born  out  of  the  ligeance 
of  the  Crown  of  England,  or  which  should  be  bom 
out  of  such  ligeance,  whose  fathers  were  or  should  be 
natural-bora  subjects  at  the  time  of  the  birth  of  such 
children,  should  by  virtue  of  the  said  act  of  7  Ann. 
and  of  this  act,  be  adjudged  to  be  natural-bora  sub- 
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jects ;  provided  their  fathers  were  not  attainted  of 
high  treason,  or  liable  to  the  penalties  of  high  treason  j 
in  case  of  their  returning  to  Great  Britain  or  Ireland, 
or  in  the  service  of  any  state  in  enmity  with  the 
Crown  of  England. 

15.  By  the  statute  13  Geov  IIL  c.  21.  it  is  enacted, 
that  all  persons  bom  out  of  the  ligeance  af  the  Crown 
of  England,  whose  fathers  were  or  should  be,  by 
virtue  of  the  statutes  7  Ann.  and  4  Geo.  IL,  entitled 
to  the  rights  and  privileges  of  natural-bom  subjects, 
should  be  deemed  natural-bom  subjects. 

16.  In  consequence  of  tliese  statutes,  all  persons 
bom  out  of  the  King's  ligeance,  whose  fathers  and 
grandfathers  were  natural-bom  subjects,  are  held  to 
be  natural-bom  subjects,  and  as  such  are  capable  of 
inheriting. 

17-  It  was  hdd  in  the  reign  of  Charles  I.,  that  under  Bacon  v. 
the  Stat.  25  Edw.  III.  the  child  of  an  English  mer-  c^.'^gl)};"** 
chant,  bom  abroad,  whose  mother  was  an  alien, 
should  inherit.  This  determination  was  founded  on 
the  principle  that  the  words  of  the  stat.  25  Edw.  III. 
iDhose  fathers  and  mothers^  should  be  constmed  in  the 
disjimctive.  But  this  mode  of  constmction  has  been 
denied  in  the  following  case. 

18.  Henrietta   Knight,    a    natnral-bom    subject,  Doe^.Jones^ 
quitted  the  kingdom,  and  married  Count  Duroure,  an  300^'°^ 
alien,  by  whom  she  had  a  son,  born  abroad.     The 
question  was,  whether  this  son  was  capable  of  inhe- 
riting lands  in  England,  as  heir  to  his  mother. 

Lord  Kenyon  said,- that  supposing  there  existed  any 
doubts  respecting  the  meaning  of  the  stat.  25  Edw.  IIL 
yet  the  subsequent  statutes  operated  as  a  parliamen- 
tary exposition  of  it ;  particularly  the  stat.  4  Geoi  II. 
Cr31.  which  had  closed  the  question,  by  enacting  that 
sdl  children  bom  out  of  the  ligeance  of  the  Crown, 
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i^ose  fillers  were  natural-born  subjects^  should  Iw 

natural-bom  subjects.  An49lsothestat«ld6eoJLc;21i 

which  extended  the  same  privilege  to  grandchildi^q  \ 

IVeat.  422.  but  Still  confined  them  to  the  paternal  liAe:  from 

which  it  clearly  followed,  that  a  person  bom  ii 

foreign  parts,  and  of  a  foreign  father,  did  not  derive 

inheritable  blood,  in  this  kingdom,  from  his  mother. 

Collingwood       19.  If  an  alien  has  two  sons  bom  in  England,  the 

r  Vent!  413.  "^^^  ^^^  inherit  from  the  other,  though  none  of  thein 

2Comin.250.  can  inherit  to  their  father:  for  the  descent  between 

them  is  immediate.;  and  one  shall  make  his  title  in  i 
writ  of  mort  d^ ancestor  as  heir  to  his  brother,  without 
mention  of  the  father. 
Id.  416, 417.       20.  Formerly,  where  an  alien  was  medius  antecessor^ 

no'  title  could  be  derived  through  him ;  but  still  an 

alien  does  not  impede  the   descent     Thus,  if  sn 

eldest  son  were  an  alien,  the  law  took  no  notice  of 

him ;  aiid  the  lands  would  descend  to  the  yauuger 

brother.    So  if  a  person  purchased  land,  and  dkcl^ 

leaving  no  relation  on  the  part  of  his  frither,  but  an 

alien,  it  would  descend  to  the  heir  on  the  part  of  the 

niothet. 

But  a  Tide        521.  Bv  the  statute  11  &  12  Will.  III.  c  6.  U  is 

dSuc^         enacted,  that  all  persons,  being  natural-bom  subjects, 

through  an     may  inherit  afad  make  their  title  by  descent  from  iany 

c^  their  ancestors,  lineal  or  collateral,  alihougfa 
their  father  or  mother,  or  their  ancestor,  thinngfa 
whom  they  derive  their  pedigree,  were  bom  out  of 
the  King'^  allegiance.  But  by  a  subsequent  statute, 
25  Geo.  II.  c.  39m  it  is  provided,  that  no  right  of  in- 
heritance shall  accme,  by  virtue  c^  the  former  statate^ 
to  any  person  whatsoever,  unless  they  are  in  bemg, 
and  capable  to  take  as  heirs,  at  die  death  of  the 
person  last  seised:  with  an  exception  to  the  case 
where  lands  shall  descend  to  the  daughter  of  an  alien ; 
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^jbdoh  descent  shaB  be.  dereatod  in  favour  of  an  after- 
bom  brother^  or  the  inberitance  shall  be  divided  with 
m  after-born  sister  or  sisters ;  according  to  the  usual 
rule  of  descents.  .  ^^^^  ^-  ^- 

^.  Where  ^n  alien  is  naturalized  by  act  of  par-  or  naturali- 
liament,  he  becomes  as  capable  of  inheriting,  as  ^f  f^.®*^  '"■^^' 
he  were  a  luttural-bom  subject.    If  an  alien  be  made 
a  denizen  by  the  King's  letters  patent,  and  then 
'purchases  lands,  his  boh  born  before  his  denization  ^  J|?®^*  ^  ^ 
cannot  by  the  common  law  inherit  those  lands :  but 
.a.  son  bom  afterwards  may,  even  though  his  elder 
brother  were  living.    For  the  father  before  denization, 
had  no  inheritable  blood  to  communicate  to  his  eldest 
80P ;   but  by  denization  it  acquired  an  hereditable 
quality,  which  was  transmitted  to  his  subsequent 
posterity.    If  he  had  been  naturalized,  such  eldest 
son  might  then  h^ve  inherited ;  for  that  cancels  all 
defects,  and  is  allowed  to  have  a  retrospective  energy^ 
which  simple  denization  has  not. 

^/Persons  attainted  of  high  treason  or  felony  Persons  at- 
.are  incapable  of  inheriting  lands,  or  of  transmitting  ^^^  ^°' 
them  by  descent  to  their  posterity.    Thus  Lord  Ccke  or  traosniit. 
(9^Sr-*^^  If  a  inai^  be  atta^ited  of  treason  or  felony,  ^  ^^^^  ^  ^ 
be  can  be  heir  to  iio  man,  nor  any  man  heir  to  him  ; 
profter  delictum  \  for  that  by  his  attainder  his  blood  is 
corrupted ;  and  this  corruption  q£  blood  is  so  high, 
08  it  cannot  absdutely  be  salved  and  restored,  but 

« 

by  act  of  parliament." 

2;!.  A  person  may  however  inherit  from  one  of  his 
par«nts,  tbo^gb  the  other  were  attainted  of  treason 
:or  felopy ;  for  dupUcatus  sanguis  is  not  necessary  in 
des^eplSt       . 

Thus  it  is  stated  by  Jenkins  to  have  been  resdved  cent'/sf  *'^' 
..in  the  Exchequer  Chamber,  that  where  an  attainted  Ca.  27.' 
person  married  an  heiress,  and  had  issue  by  her,  that  2ritwfcp.c. 
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isisite'slioidd  inherit ;  for  the  marriage  was  lawful^  aod 
the  issue  claimed  only  from  the  mother. 

1  Inst.  163  6.      S5.  Lord  Coke  says,  if  a  man  be  seised  of  lands 

in  fee,  and  hath  issue  two  daughters,  and  one  of  the 
daughters  is. attainted  of  felony;  the  .father  dies^ 
•  both  daughters  alive ;  the  one  moiety  shall  descend 
to  the  one  daughter,  and  the  other  moiety  shaB 
escheat. 

Corruption         26.  There  is  a  farther  consequence  of  an  attainder 

i^Imu391  b  ^^^  treason  or  felony,  which  is,  the  corruption  and 

extinction  of  all  hereditary  blood  in  the  person  at- 
tainted ;  by  whidi  he  is  rendered  not  only  incapsu 
ble  himself  of  inheriting,  or  of  transmitting  his  own 
property  by  heirship  ;  but  he  will  also  obstruct  the 
descent  of  lands  or  tenements  to  his ,  ponterity,  in 
aU  cases  where  they  are  obliged  to  derive  their  titk 
through  him,  from  any  remote  ancestor. 

Law  of  27.  This  doctrine  is  thus  -explained  by  the  Hon. 

4rtfei"72.     Charles  Yorke :— «  It  is  a  principle  in  aU  states, 

where  a  man  is  neither  a  subject  by  birth,  or  escpreas 
compact,  or  has  voluntarily  renounced  the  mutual 
obligations,  to  consider  him  as  not  within  their  obedi- 
ence, or  even  notice :  but  when  he  has  forfeited  his 
civil  rights  by  crime,  he  is  regarded  as  still  subject 
to  their  power  j  and  in  every  respect  within  the  strict 
consideration  of  the  law:  that  the  ancient  common 
law  of  England  clearly  proceeds  upon  this  principle. 
Where  a  man  was  not  capable  of  civil  rights  by 
nature,  as  an  alien  bom,  and  never  naturalized,  being 
unknown  to  the  law,  he  was  excluded  from  inheritiagi 
and  the  next  of  kin  within  the  allegiance,  who  did 
not  claim  under  him,  was  admitted :  or  where  he 
had  incurred  civil  disabilities,  .by  his  own  voluntaxy 
act^  not  criminal ;  as  one  -  who  -  entered  religion, 
or    abjured    the    realm,    he  was  taken    to    havis 
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fmdeigone  civil  deatii,  and  the  next  in  descent  entered. 
But  where  he  is  attainted  of  treason  or  felony,  the 
law  will  not  pass  him  over,  and  marks  him  out,  in  ret 
esempbmi  et  mfamiam.  Hence  it  is,  that  though  he 
was  never  in  possession,  nor  those  who  claim  under 
him  more  capable  of  inheriting  than  he,  by  reason  of 
the  consequential  disability  arising  from  the  attainder 
of  the  ancestor ;  yet  the  estate  will  be  interrupted  in 
its  course  to  the  collateral ;  and  escheat," 

28.  Thus  it  is  laid  down  by  Lord  Hale,  that  if  P.  C.  part  i. 
there  be  grandfather,  father,  and  son,  and  the  father 

is-  attainted  and  dies  in  the  lifetime  of  the  grand- 
father, the  son  cannot  inherit  an  estate  in  fee  simple 
from  the  grand&ther:  because  he  must  necessarily 
derive  his  descent  through  his  father ;  which  he  cannot 
do  by  reason  of  the  attainder. 

29.  Where  there   were  •  two    brothers,   and   the  Grey's  Case, 
youngest  had  issue  a  son,  and  was  attainted*  of  high  Cro'car. 
treason,  and  executed ;  it  was  held  that  this  son  ^'^- 
could  not  inherit  from  his  uncle ;  because  he  must  of 
necessity  derive  his  descent  through  his  father. 

SO.  A.  and  B.  were  brothers,  A.  was  attainted,  and  1  Vent.  416. 
had  issue  C,  and  died:  C.  purchased  lands  and  died 
without  issue.  Held  that  B.,  his  uncle,  could  not 
inherit  from  him ;  because  he  must  derive  his  descent 
through  A.,  who  was  the  medius  ancestor^  and  in* 
capable. 

81.  If  a  man  has  two  sons,  and  the  eldest  is  at^  Dyer,  48  a. 
tamted,  and  afterwards  the  father  dies  seised  of  an 
estate  in  fee  simple,*  the  younger  brother  cannot  in- 
herit from  the  father ;  for  the  elder  brother,  though 
attainted,  is  still  a  brother,  and  no  other  can  be  heir 
to  the  father,  while  he  is  alive. 

This  was  consideiedas  such  a  hardship,  that  in  Rot.  Pari. 
1  Hen.  IV.  a  petition  was  pi^^med  by  the.CommonS  ^®^^-  ^^' 


^  the  Kingt  pifrying>  t^ftt  in^i^  ;t|pe  filde^t  san^  dwiPi^ 
ib»  Itfe  of  the  ftther,  i!W  ♦ttwM^d,  1^  m%^  \»x^ 
|iught.|iotwi^atf^n4iQg  9uc<:«^5  4Ph(e^  to  ^  fathers 
tQf  whiph  t^  Kkig  answ^ted,*^^  Let  the  CMUMf 

.  32.  It  is  how/ev^  a  gei^er^  rujlj9>  that  the  at^wukr 

pf  a  person  whp  nee4  not  b^  m§ntipw4  m  th«  dfi- 

rivatioQ  of  \}xe  46iw^^t»  40)68  not  inip^»  let  ^ 

ancestor  be  never  sp  respote :   therefore,  where  % 

^n&ty  may  claim  ^  h^  to  ^  anc?8tor»  withmtf 

fl^lpg  oblige^   to  ^[j^ve    hi^  4e8^^nt   through  49 

itttaiated  person  ^  he  wi)}  Qot  be  afiSscted  h]r  bs  it 

Attainder,  ! 

Hob.  334;  33.  Thus»  in  th^  case  of  the  attainder  of  aa  elifasr  1 

^*  ^^*       soiii  if  sifch  e|4er  son  dies  in  the  lifetime  of  hip  father. 

Hale,  p.  C.    without  issue,  the  younger  spn  will  then  wherit  from 

ante.  ^^  fittjber  \  because  he  can  derive  his  descent  from 

hiin»  without  claipiiog  through  or  mentioning  hiff 

elder  brother. 

1  Inst.  8  a.        34,  Lord  Coke  says,  if  a  man  has  isaue  two  sons, 
Pidm.  19.^*  &i^d  after  is  att^tedt  and  one  of  the  ^qqs  purchases 

lands,  and  dies  without  issue,  the  other  brother  sMl 

be  heir ;  for  the  attainder  of  the  father  only  corrupts 

the  lineal  blood,  aqd  not  the  collateral  blood  hetwe^ 

the  brothers,  which  ^ra^  vested  in  them  before  the 

9,ttainder,    But  some  held,  that  if  a  man,  after  ^ 

tainder,  have  issue  two  sons,  the  one  of  them  cannot 

be  heir  to  the  otherj^  because  they  could  not  be  heir 

to  the  father ;  for  thfkt  they  never  had  any  inhent^hk 

Coliingwopd  blood  in  them.    It  is  however  now  settled,  that  the 

1  Venu  413.  ^^V^V^  between  brothers  is  unmediate  i  therefore  that 

3  Salk.  129.    ^e  attainder  ^  the  father  does  not  prevent  hiis  sons 

from  inheriting  from  e^eh  other;   for  thovgh  the 
father  is  me^ihm  d^^^ns  sffiguimj,  yet  he  is  not 
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55.  Sir  W.  Blackstone  observea,  that  comiptioii  €£  2  C!omin.256. 
blood  beiiig  looked  upon  bs  a  pecidiar  hardship,  there- 
fore in  mo8t»  if  not  all,  the  new  felonies,  created  by 
pariiament  since  the  seign  of  Henry  VIII.,  it  is  de- 
clared that  they  shall  not  extend  to  any  corruption 

of  blood. 

56.  By  a  statute  passed  in  7  Ann.  it  was  enacted, 
that  corruption  of  blood  should  cease  upon  the  death 
of  the  two  grandsons  of  James  II.  It  has  however 
been  revived  by  a  mod^n  statute,  39  Geo.  III.  c.99. 
But  by  a  subsequent  one,  54  Geo.  III.  c.  145.,  it  is 
^Donfined  to  high  treason,  petit  treason,  and  murder ; 
and  to  the  crime  of  abetting,  procuring,  or  counselling 
'the  same  *. 

■ 

*  With  respect  to  restitution  of  blood,  vide  Title  26.  c.  2.  §  44. 
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Section  1. 


THE  first  rule  or  canon  of  descent,  as  laid  down 
by  Sir  W.  Blackstone,  is, — "  That  inheritances 


Ist  Canon. 

Inheritances 

lineally  de-  . 

scend.  shall  lineally  descend  to  the  issue  of  the  person  who 

last  died  actually  seised,  in  infinitum ;  but  shall  never 
lineally  ascend/' 
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To  .  explain  this ,  and  the  subsequent  canons  of 
descent)  it  will  be.  necessary  to  premise  some  rules 
and  principles  of  the  common  law,  which,  are  appli- 
cable to  this  subject  ; 

2.  It  is  a  rule  of  the  common  law,  that  no  inherit-  Rule  that 
ance  can  vest,  nor  can  any  person  be  the  actual  barlw  ^-^ 
complete  heir  of  another,  till  the  ancestor  is  previously ,  vends, 
dead,  nemo  est  hceres  viventis.    Before  that  time,  the 
person  who  is  next  in  the  line  of  succession  is  called 
an  heir  apparent,  or  an   heir  presumptive.     Heirs 
apparent  are  such,  whose  right  of  inheritance  is  in- 
defeasible, provided  they  outlive  their  ancestor;  as 
the  eldest  son,  or  his  issue ;  who  must,  by  the  course 
of  the,  common  law,  be  heir  to  the  father,  whenever 
he  happens  to  diq^    Heirs  presumptive,  are  such  wJhp, 
if  the  ancestor  should  die  immediately,  would  in  the 
present  circumstances  of  things,  be  his  heirs;  but 
whose  right  of  inheritance  may  be  defeated  by  the  ' 

contingency  of  some  nearer  heir  Ji>eing  bom. 
•'3.  Another  rule  of  the  common  law  respecting  The  Ancestor 
descents  is^  that  no  person  can  properly  be  such  an  ™?^^^® 
ancestor,  as  that  an  inheritance  can  be.  derived  from 
him,  unless  he  has  had  actual  seisin.     Or,  as  Lord 
Coke  expresses  it, — "  A  man  that  claimeth  as  heir  i  Inst.  lib. 
in  fee  simple  to  any  man  by  descent,  must  make 
himself  heir  to  him  that  was  last  seised  of.  the  actual 
freehold  and  inheritance.**     And  Lord  Hale  says —  uj^^^  ^^  u^ 
"  The  last  actual  seisin  in  any  ancestor,  makes  him, 
as  it  were,  the  root  of  the  descent,  equally,  to  many 
intents,  as  if  he  had  been  a  purchaser :  and  therefore 
he  that  cannot,  according  to  the. rules  of  descents, 
derive  his  succession  from  him  that  was  last,  actually 
seised,  though  he  might .  have  derived  it.  from  some, 
precedent  ancestor,  shall  not. inherit.'! 


^0  rakXXlX.    Descent.    Ch.iiu  S^ 

2  Conini.209.      4.  Sir  W.  Bkckslione  skys,  the  law  requires  lim 

vloUinety  of  possei^sionV  ad'  ^vMeiiK^e  ^hiM  tb^"  ancestor 

had  that  prbpetfy  in  himself,  whidh  is  to  •  be  ti^ 

mitted  to  his  heir.    The  seisin,  therefore,  of  any 

persot)  makes  him  the  robt  or  stock  from  which  all 

future  inlieritance,  by  right  of  blood,  must  be  derived ; 

which  is  briefly  expressed  in  the  maxim  of^  Fleta, 

seisinajhcit  stipUem. 

5.  The  nature  of  seisin,  and  the  difference  between 

Tit.  1.  §  23.    seisin  in  deedy  and  seisin  in  law,  has  been  explained 

Ij^^  ^8.        in  a  former  title.    It  is  therefore  sufficient*  h^e  \» 

Mn.t.lifc    obiietve,  £hat  when  a  person  acquires  an  estate  in  fee 

-  ample  in  land  by  descent,  it  is  necessary  that  he 

should  eiiter  on  the  lands  to  gain  a.  seisin  in  deed,  in 

order  to  transmiit  it  to  his  heir ;  for  if  he  has  a  seisin 

in  law  only,  it  will  not  be  sufficient. 

Id.  15  6.  6.  The  rule  is  the  same  with  respect  to  incorporeal 

hereditaments.  So  that  where  an  advowson  in  gross^ 
or  a  rent,  descends'  ijo  a  person,  he  must  aotuallj 
present  to  the  churclr,  and  receive  the  rent,  before 
he  can  beconie  the  stock  of  a  descent :  but  if  the  ad- 
vowson be  appendant  to  a  manor,  there  actual  seisin 
of  the  manor  will  give  a  seisin  of  the  advowson.  ' 
Exceptions'  7*  Where  an  ancestor  acquires  an  estate  by  Ihs 
to  thisRu  c.   ^^  j^  ^^^  lg^  j^y  purchase,  he  is  in  many  cases 

allowed  to  transmit  it  to  his  heirs,  though  he  never 

had  actual  seisin  of  it  himself.    Thus  it  is  laid  down 

1  Rep.  98  a.  arguendo^  in  Shelley's  case,  that  if  a  fine  was  levied 

to  A.  in  fee,  and  afterwards,  but  before  executioii» 
A.  died,  his  heir  might  enter ;  and  though  be  were 
the  first  that  entered,  yet  he  should  be  in  by  descent 
It  being  a  rule,  that  where  the  heir  takes  any  thing 
which  might  have  vested  in  the  ancestor,  the  heir 
should  be  in  by  descent    It  was  however  observed} 
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thM  in  a  cUde  of  this  kind  the  heir  would  not  have 
been  in  (Jirtsctly  by^  descent,  either  to  be  in  ward,  ot 
to  have  had  his  age,  or  to  have  tofled  the  entry  of 
one  who  had  right. 

8«  In  the  case  of  an  exchange,  if  both  parties  die  id.  98  h. 
before  either  enters,  the  exchange  is  totally  void ; 
but  if  one  of  the  parties  enters,  and  the  other  dies  Tit.  32.  c.  6. 
before  entry,  his  heir  may  enter,  and  shaK  be  in  by 
descent. 

9*  Trust  estates  or  equitable  interests  in  lands  or 
tenements  may  be  transmitted  to  the  heir,  by  an 
ancestor  who  never  had  obtained  any  kind  of  seisin 
of  possession  whatever.  Thus  where  a  person  con* 
tracts  for  the  purchase  of  a  real  estate,  and  dies  be-  Pottei*  ▼. 
fore  it  is  conveyed  tb  him,  his  el^iiitable  interi^st  will  i  Ves.  4$7. 
descend  to  his  heir,  if  Aot  disposed  of  by  wiU; 

10.  We  now  return  to  the  first  canon  Y>f  descent,  Expliinttion 
in  consequence  of  which,  whenever  a  person  dies  Qanon. 
seised  in  fee  simple  of  a  real  estate,  leaving  issue,  it 
immediately  descends  to  such  issue,  on  wliom  the 
freehold  in  law  is  cast  before  entry. 

11.  It  being  a  rule'  of  law  that  the  freehold  shall  A  Descent 
never,  if  possible,  be  in  abeyance,  lands  alwaysdescend  ^ted  bj^be 
to  the  person  who  is  heir  at  the^time  of  the  death  of  ^^^  ®i*. 

1  1  11  t       1  /»         1  •      nearer  Heir. 

the  ancestor ;  but  such  descent  may  be  defeated  by  ^  i^,^  |  j  ^^ 
the  subsequent  birth  of  a  nearcfr  heir. 

IS.  Thus  where  a  person'  dies  leaving  his  wife 
emientj  the  common  law,  not  considering  the  infant 
m  venire  matris  tb  be  in  existence,  casts  the  freehold 
on  the  person  who  is  then  heit.  But  when  the  post- 
humous* child  is  born,  hid  guardian  may  enter  upon 
such  heir,  and  take  the  estate  from  him* 

13.  It  was  formerly  ddubted  wliether  in  a  case  of 
this  kind  llie  posthuhious  child  was  entitled  to  the 
profits  from  the  death  of  his  ancestor,  or  only  from 
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the  time  of  his  birth.  But  -in  a  modern  case  J^/ai, 
Goodtitle  v.  c.  J.  De  Grey  laid  jt  down  as  dear  law,  upon  Ae 
infra.     '      authority  of  a  case  in  the  year  books,  Trin«  9  HeD.VL 

25  a.  that  a  posthumous  child  was  not  entiiied  to  iusy 

profits  received  before  his  birth  ;  because  the  enliy 

of  the  heir  was  congeable,  till  the  posthumous  child 

was  bonu 

1  Insu  11  b.       }4,  If  a  man  has  issue  a  son  and  a  daughter,  and 

the  son  purchases  lands  in  fee,  and  dies  without  issuer 

the  daughter  shall  inherit  the  land  from  him.    But  if 

afterwards  the  father  has  issue  a  sod«  this  son  shall 

enter  into  the  land, .  as  heir  to  his  brother,  and  oust 

his  sister.  ... 

Bro.  Ab.  Tit.       15.   $0  where  a  son  purchased  land,  and  died 

pi.  $8.   *       without  issue,    his  uncle  entered  as  his   heir^  two 

years  after  the  father  had  issue  another  son,  aad 

it.  was  held  that  such  other  son  might  enter  on  bis 

uncle. 

Exclusion  of       16^  xhe  last  clause  of  the  first  cangn  of  descent, 

Line.  by  which  parents,  and  all  lineal  ^cestors,  are  excluded 

from  succeeding  to  the  inheritance  of  their  ofispring, 

is  derived  from  the  feudal  law,  in  which,  we  have 

lM»en.  c.  1.  g^gjj^    £^  ^g^  ^  settled  maxim  that  the   ascending 

line  ^ould  in  qo  case  inherit.  Thi^  rule  was  fully 
eslabli^ed  in  England  in  the  time  of  Henry.  IL;  for 

lab.  7.C.I.]   Glanville  writes,  fuereditas  nunquam  autem  naturaUter 

ascendit.  And  it  was  probably  derived  immediatelj  to 

«  us  from  the.  customs  of  Normandy. 

3  Rep.  40  a.        17-  "  If  (says  Littleton,  §  3.)  there^  be  father  and 

i2Mod«  623.  son,  and  the  father  hath  a  brother  that  is  uncle  to 
the  son,  and  the  son  purchase  land  in  fee  simple,  and 
T  die  without  issue,  living  his  father ;  the  uncle  shall 
have  the  land,  as  heir  to.  the  son,  and  not  the  father, 
yet  the  fatihier  is  ne^er  of  blood :  because  it  is  a  maxim 
in  law,  that  inheritance,  may  lineally  desceixd,  but  not 

10 
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ascend.  Yet  if  the  son;  in  this  cftse,  die  without 
ifl^ue,  and  his  uncle  enter  into  the  land,  as  heir  to 
the  son,  as  bylaw  he  oi]^ht»  and  after  the  unde  dieth 
without  issue  living  ;  the  father  shall  have  the  land, 
as  heir  ttf  the  und^,  and  not  as  heir  td  the  son. 

18.  Lord  Coke  has  observed  on  this  passage,  that  1  Inst,  Wh 
if  the  unde  does  not  enter,  the  father  cannot  inherit 

ftom  him ;  because  he  must  make  himself  heir* to  the 
person  last  seised,  which  the  uncle  was  not ;  for  the 
person  last  sdsed  was  the  son,  to  whom  the  fatlier 
cannot  make  himself  heir. 

19.  A  &ther  or  mother  may  however  be  cousin  to 
their  own  child,  and  in  that  relation  may  inherit  fron) 
him,  notwithstanding  the  relation  of  father  or  mo^ 
tier. 

20.  A  son  died  seised  of  lands  in  fee,  without  issue,  Eastwood 
or  brother  or  sister,  but  leaving  two  cousins  his  heirs  o  p^'w^^' 
at  law,  one  of  whom  was  his  own  mother.     And  the  614. 
qnestion  was,  whether  the  mother  could  take  as  heir 

to  her  son.  It  was  determined  by  Sir  J.  Jekyll,  M.  R. 
that  though  a  father  or  mother  could  not,  as- father 
or  mother,  inherit  immediately  after  their  son,  yet  if 
the  case  should  so  happen,  that  the  father  or  mother 
were  cousin  to  the  son,  and  as  such  his  heir,  they 
anight  take  notwithstanding ;  and  that  here,  though 
the  heir  was  also  mother,  this  did  not  hinder  her  from 
taking  in  the  capadty  or  rdation  of  cousin. 
•  2L  The  second  canon  or  ruleof  descent  is, — **  that  2d  Canon, 
the  male  issue  shall  be  admitted  before  the  female."  ^^"^^  fj^' 
Thus  sons  shall  be  admitted  before  daughters  5  or,  as  Females. 
Lord  Hale  expresses  it,  "  in  descents  the  law  prefers  Hist.  c.  n . 
the  worthiest  of  blood ;  therefore  the  son  inherits  and 
excludes  the  daughter.    The  brother  is  preferred 
bcfiwe  the  sister;  the  imtle  before  the  aiint."   But 
daughters  succeed  before  collateral  relations  j  and  in 
Vol.  III.  A  a 
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all  cases  of  descent,  females  are  preferred  to  more 
2Comiiu2i4.  remote  males ;  our  law  steering  a  middle  course  be- 
tween the  absolute  rejectioa  of  females,  /and  the  pot- 
ing  them  on  a^  footing  with  males. 
3d  Canon.         22.  The  third  canon  or  rule  of  descent  is^ — **tliat 
The  eldest    .^here  there  are  two  or  more  males,  in  equal  degree, 

JkA.&le  8UC- 

ceeds.  the  eldest  only  shall  inherit,  but  the  females- all  toge- 

ther/' The  doctrine  of  primogeniture  ii^  also  of  feudal 
origin ;  for  though  upon  the  first  introduction  of 
hereditary  feuds,  they  descended  to  ail  the  sons,  yd 
that  course  was   changed  by  a  constitutton  trf*  the 

Wright's       Emperor  Frederick,    This  practice  appears  to  have 

Ten.  31  •        |)een  first  introduced  into  England  by  WiUiamL 

but  was  only  aj^lied  to  honorary  and. military  feuds 
which  could  not  be  divided  without  great  incoo- 
«venience. 

Lib.7i  c.'3.      23.  Thus  we  learn  from  Glanville,  that  in  the.reigA 
'  of  Hgnry  II,  estates  held  by  military  service  descended 

to  the  eldest  son  only-;  and  estates  held  in  socage  1M« 
partible  among  a}I  the  sons.  Cum  quis  ergo  hereA- 
tatem  Miens,  moriatutr,  si  tmicum  Jilhmi  haaredm 
habuerit  indistincte  verum  est  quod  fiUus  iUe  patri  suo 
Muxeditin  totttm.  Si  phcres  retiquerit^fiUos,  ttmcdisi^ 
guitar  utrum  iUeJuerit  miles,  sive  per  Jeudum  mlitm 
•tenenSy  aiU  liber  sokenumnus;  quia  si  mik^Juerit,  vH 
per  nulitiam  tenens,  tunc  secundum  jus  regm  AngfiBt^ 
primogenitus  Jilius  patri  succedit,  in  toban^  Ita  qwd 
nuUus  Jratrum  sujorum  partem  inde  de  jure  pekre 
potest*  Si  vero  juerit  Uber  sokenumnus,  tunc  qmden^ 
dividetur  heereditas  inter  <mmes  JiHos,  quotquof  ^sunli 
per  partes  equates. 

24,  The  right  of  primogeniture  appears  however, 
to  have  been  fiiUy  establii^ed  in  the  reign  of  Hen.  UL 
in  socage  lands,  as  well  as  in  those  held  by  a  military 

64  b.  service. ,  For  Bracton,  in  stating  the  law- of  desoentSi 
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Sttys-^5i'.  quis  'phares  habet  ;/ilibsy  jus  'propfietatis  sem- 
pet  descendtt  ad  primogenittmi,  eo  quod  ipse  irtcentus        ^ 
est primo  m  rerumnatura. 

25,  As  to  the  females,  all  being  equally  iitcapable  But  Females 
of  performing  any  military  service,  there  could  be  no  ^^   ^' 
reason  for  preferring  the  eldest ;  and  therefore  Little- 
ton states  the  law  to  be,  ^at  where  a  nian  or  woman,  §  24K 
seised  of  lands  in  fee  or  in  tail,  hath  issue  but  daugh- 
ters, they  shall  all  equally  inherit,  and  make  but  one  Tit.  19.  f  1. 
heir,  and  are  called  parceners  by  descent. 

26.  The   fourth  ^  canon    or  rule  of  descent   is,  4thCdiK)n. 
•^*  That '  the  lineal  descendants  m  infinitum  of  any  prfseDtation". 

person  deceased  shall  represent  their  ancestor ;  that 
Is,  shall  St  aiid  in  the  same  place  as  the  person  himself 
would  have  dorie,  had  he  been  living." 

"Hence  it  is  (says  Lord  Hale)  that  the  son  or  Hist.c.  li. 
grandchild,  whether  son  or  daughter,  of  the  eldest 
"sto,  succeeds  before  the  ybunger  son  ;  and  the  son 
of  grandchild  of  the' eldest  brother  before  the  youngest 
brother.  And  so  through  all  the  degrees  of  succes- 
sittii,  by  the  right  of  reprciseritation,  the  right  of 
proximity  is  transferred  from  the  root  to  the  branches, 
tM  gives  theiii  the  same  preference  as  the  next  and 
worthiest  of  blood." 

'  ^?7.  it  follows  from  this  rule,  that  the  nearest  rela-  i  InstiO  6. 
tfen  is  not  always  the  heir  at  law,  as  thie  next  cousin 
jiiAi  representationis  is  preferred  to  the  next  cousin 
Jttre  propinyuitatis.  And  the  taking  by  representation 
is  called  succession  jE>^5ftV^5,  according  to  the  roots ; 
iitice  each  branch  inherits  the  same  share  that  their 
root  or  stirpst  whom  they  represent,  would  have 
GtkeYi."  • 

'  28.  **^  This  right  (continues  Lord  Hale)  transferred  Hist.  c.  1 1 . 
Wy  rfepresehtation,  is  infinite  and  unlimited,  in  the 
4j6jfr6e  of  those,  that  descend  from  the  represented. 

Aa  2 
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For  the  «on,  the  grandson,  aiid  the  great  grandm, 
and  90  in  infinitum^  enjoy  the  isame  privilege  of  repie- 
sentation  as  those  from  whom  they  derive  their  pe(M- 
gree  had,  whether  it  be  in  descents  lineal  or  Mns- 
versal ;  therefore,  the  great  grs^ndchild  of  thb  eldeit 
jbiTother,  whether  it  be  a  ton  or  a  daughter,  shall  be 
preferred  before  the  youn^  btother^  because  t}K|u^ 
the  female  be  less  yorthy  than  the  male,,  yet  she 
stands  in  right  of  representation  of  the  eldest  brother, 

who  was  more  worthy  than  the  younger." 
Wem.  29.  So,  "  if  a  man  have  two  daughters;  and  the 

eldest  dies  in  the  life  of  the  fatiier,  leaving  sii 
daughters,  and  then  the  father  dies,  the  youngest 
daughter  shall  have  an  equal  ^are  with  the  other 
six  daughters,  because  they  st&nd  in  representatkm 
and  stead  of  their  mother^  who  could  have  but  a 
moiety." 
5th  Canon.  30.  The  fiflii  canon  or  rule  of  descent  is^  **  That 
Descents.       ^^  failure  of  lineal  descendants  K>r  issue  of  the  person 

last  seised,  the  inheritance  shall  descend  to  his  col* 
lateral  relations,  being  of  the  bloodiof  the  first  pur- 
chaser, subject  to  the  three  preceding  rules." 
The  Heir  31.  It  is  a  maxim  of  the  common  Uw,  that  no 

scended  from  p^FBon  can  inherit  an  estate  imless  he  is  desoen^ 
^e  first         flr^m  jjjg  fij^t  puTch^er  or  acquirer  of  it    Thi3  t«te 

.nirchaser.  *  *  j 

1  Inst.  J  2  a.  is  to  be  found  in  €he  Grand  Coustumieroi  Normanay^ 

c.  25.,  from  whence  it  was  introduced  here,  and  18 
plainly  derived  from  the  foadal  law*  For  when  feuds 
first  became  heteditary,  no  person  could  succeed  to 
^fevdwm  novum  but  the  lineal  descendants  of  the  first 
acquirer,  who  was  called  the  perquisitor.  So  that « 
a  person  died  seised  of  a  feud  of  his  own  acquipPgf 
without  leaving  issue,  it  did  not  go  to  his  brothersr 
but  reverted  to  the  donor.  If  it  "wssJettdumMtigy^^^ 
that  is,  if  it  had  descended  to  the  proprietor  froni  ^J( 
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df  ills  ancestors,  then  his  blathers,  or  such  other  ccl. 
lateral  relations  as  were  deftcenQed  £^om  the  person 
who  first  Acquired  it,  might  succeed* 

92.  When  the  feudal  rigour  was  in  part  abated,  a  2CoTnin.22i. 
aaethod  was  invented  to  let  in  the  collateral  relations 
ef  the  first  purchaser  to  the  inheritance,  by  grai&ting 
%Jeudum  fmnan^  to  hdld  utftudum  antiquum ;  that 
is,  with  all  the  qualities  annexed  to  a  feud  derived 
from  hi?  uicestors ;  and  then  the  collateral  relations 
were  admitted  to  succeed,  even  in  infinitum  ^  because 
they  might  have  been  of  the  blood  of  the  first 
imaginary  purchaser. 

dSi  In  imitaticm  of  this  ral^  it  has  IcMig  been  idem  222. 
established  in  Ei^lsnd,  that  every  acquisition  of  ian 
sstate  in  fee  simple  by  purchase,  shall  be  considered 
as  a  Jeudum  antiquum^  or  feud  of  indefmite  antiqtiity  i 
therefore  the  collateral  kindred  of  the  grantee,  or 
dttsoendants  from  any  of  his  lineal  ancestors,  by 
whom  the  lands  might  possibly  have  been  purchased^ 
ite  capable  of  jieing  called  to  the  inheritance. 

84.  But  where  an  estate  has  really  descended,  in  a 
course  of  inheritance,  to  the  person  last  seised^  the 
fitrict  rule  of  the  feudal  law  is  still  observed ;  and 
tiime  are  admitted  but  the  heirs  of  those  through 
whom  the  inheritance  has  passed ;  fc^  all  others  have 
demonstrably  n<me  of  the  Uood  of.  the  first  pur- 
chaser in  them.  r 

35,  Thus  Lord  Hale  says,  if  the  son  purchases  Hist.  c.  1 1. 
land,  and  dies  without  issue,  it  shall  descend  to  the  ^^^- 
heits  on  the  part  of  the  father ;  and  if  he  leaves 
none,  then  to  the  heirs  on  the  port  of  the  mother : 
^cause  though  the  son  has  both  the  blood  of  the 
^er  and  the  mother  in  him,  yet  he  is  of  the  whole 
Hsod  of  the  mother ;  and  the  consanguinity  of  the 

A  a  3 
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rtiother  Bxe  consangtdnei  cogTtatLof  the  son.    Onliie 
other  side,  if  the  father,  had  purchiteed  lands,  aiid.it 
had  descended  to  the  son,  and  the  .son .  had  died 
without  issue,. and  without .  any  heir  .on  the  ,part  ,of 
the  father  ;  it  should  nevefhave  descended  in  the  line 
of  the  mothfsr,  but  escheated.    For  though  .the  con^ 
sangtmei  of  the  mother  were  the  consangumei  (tf  Ifae 
son,  yet  they  were  not  of  consanguinity  to  the  father,^ 
who  was  the  purchaser. .  But  if  there  had  been  none  • 
of  the  blood,  of  the .  grandfather,  yet  it  might  have 
resorted  to  ^  the  line  of  the  grandmother  ;>  because  ', 
her  consangtdrtei  were  as,  well  of  the  blood  of  the 
&ther,  as  the  .mother's  consanguinity  is  of  the  blood 
of  the  son:   consequently,  also,  if  .the.  grandfather 
had  purchased,  lands,  and  they  had  descended  to  tJ^e 
father,  and  from  him. to  .the, son,  if  the  son  had 
entered,  and  died  without  issue,  his  fathers,  brothers, 
or  sisters,  or  their  descendants ;  or  for  want  of  them, 
his  grandfather*^   brothers  or  sister^,  or  their  de- 
scendants ;  or  for  wantof  them,  his  gr^t  grandfather's 
brothers  or  sisters,  or  .tbeir  descendants ;  or  for.  want 
of  them,  any  of  the  consangiiinity  (^  the  great  graiHi- 
father,  or  .brothers  or  sisters  of  th^  great  grandmother, 
or. their  descendants,  might. have  inherited;  for  the 
consanguinity  of  the  great  grandmother  Was  the  con- 
sanguinity of  the  father :   but  none  of  the  liae  of, 
the  mother  ox  grandmother,   viz.  the  grandfather's 
wife,  should  have  inherited  ;  for  that  they  were  not 
of  the  blood  of.  the  first  purchaser.    And  the  ,same 
rule  e  converso  holds  in  purchases  in  the  line  of  the 
mother  or .  grandmother :  they  shall  always  keep  in 
the  same  line  that  the  .first  purchaser  settled  them 
in.  ^ 

Descenu  ex  .     36.  It  foUows,  that  where  lands- descend  to  a-per- 
crmturnsu  *  SOU  ou  the  part  of  his  father,  none  of  his  relations 
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QQ  the  part  of  bis  mother  can  inherit  thenu  And  ]ln8t.i2a« 
vice,  versa  where  lands  descend  to  a  person  from  his  wh\^^^^  ^  ^' 
mother,  no.  relation  on  the  part  of  Ihs  father  can  2  Bos.  &  Pull. 
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inherit  them.  Inheritances  of  this  kind  cannot  i  lost.  13  a. 
however  be  created  by  any  act  of  the  parties :  for  if  ^°^S-  ^• 
a  person  gives  lands  to  another,  to  hold  to  him  and 
hts  heirs,  on  the  part  of  hia  mother ;  yet'  the  heirs  on 
the  part  of  the  father  ahali  inherit.  For  no  man  can 
create  a  new  kind  of  inheritance,  not  allowed  by  the 
law  ;  therefore  the  woids/  on  the  part  of  hia  mother^ 
are  void. 

37«  Wher&  a  persoa  is  .seised  in  fee  siinple  by  what  Acts 
descent  eai  parte  patema  or  matema^  there  are  many  "^^  ^^^"^  ^^^ 
acta  which  may  be  done-  by  such  a  person,  that  will 
operate '  so  as  to  make  him  a  new  purchaser  of  the 
es£ate ;  by  which  means  it  will  become   a  feud  o^ 
ind^^te  antiquity,   and  descendible    to  his  heirs 
tgeneral^  whether  of  the  paternal  or  maternal  line. 

3&  Thus  Lord  Coke  says,  if  a  person  be  seised  of  i  lost.  12  6. 
lands,  as  heir  of  the  part  of  his  mother^  and  makes 
:a  feoffinent  in  fee,  and  takes  back  an  estate  to  him 
and  to  his  heirs,  this  is  a  new  purchase :  and  if  he 
dies  without  issue,  the  heirs  of  the  part  of  the  father 
shall  inherit.' 

Mr.  Hargrave  has  observed  on  this  passage,  that 
Lord  Coke  must  be  understood  to  speak  of  two 
distinct  conveyances  in  fee.  The  first  passing  the 
use,  as  well  as  the-  possession,  to  the  feofiee,  and  so 
completely  divesting  the  feoffor  of  all  interest  in  the 
land  ;  and  the  second  regranting  the  estate  to  him. 

So  if  a  person  seised  ear  parte  matema  makes 
a  feoffment  in  fee,  reserving  a  rent  to  himself  and 
his  heirs,'this  rent  will  go  to  the  heirs  ex  parte  patema ; 
because  the. feoffment  in  fee  was  a  total  disposition  of 
the  estate^  aiid  the  rent  was  acquired  by  purchase. 

A  a  4 
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r  39*  The  renewal  of  a  lease  for  Eve»  bcsng  oaoffi- 

dered  as  a'  new  acquisition^  the  perscm  cenewin|p 

becomes  a  parcfaaser,  and  the  descent  is  thereby 

altered* 

Mason  ?.  40^  Elizabeth  Mason  having  purchased  a  lease  for 

Free.  ID  Cha.  three  lives,  died,  leaving  Mary  her  daughter  and  heii^ 

^^^'  an  infant.    Two  of  the  lives  being  dead,  the  guardians 

of  the  in&nt,  out  q£  the  profits  of  the  estate^  took  a 
new  lease  to  the  infant  and  her  heirs,  for  three  new 
lives  ;  and  afterwards  the  infant  died  without  issue. . 
The  question  was,  whether  this  lease  should  descend 
to  the  heirs  of  the  infant  e.r  parte  patema  or  matema* 
It. wafi  contended  that  it  should  go  to  the  heirs  es  parit 
matemoy  being  a  r^iewal  only  of  the  old  lease,  wad 
under  the  old  trusts  For  if  the  infant  heir  had*  died 
without  issue  before  the  renewal,  living  the  survivmg 
cestui  que  vie,  there  had  been  no  question  of  it ;  and 
so .  ought  the  new  lease,  being  renewed  out  of  tb^ 
profits  of  the  old  lease. 

The  Master  of  the  Rolls  held  that  the  renewed 
lease  was  a  new  acquisition,  which  vested  in  the 
daughter  as  a  purchaser;  therefore  it  should  first 
go  to  the  heirs  of  the  part  of  the  fiither.  The  Lord 
Keeper  Harcourt  coming  into  Court,  said  he  waa  of 
the  i^ame  opinion, 
Pierson  v,  411  In  a  Subsequent  case,  exactly  similar,  it  was 

1  Atk.  480.     objected  that  the  renewal  was  an  act  done  by  a  guar« 

dian  only,  during  the  minority ;  and  ought  not  to 
prejudice  any  who  take  by  representation  ;  it  being 
merely^  voluntary^  and  not  of  necessity.  But  Lord 
Hardwicke  answered,  that  if  this  had  been  wantonly 
done  by  the  guardian,  without  any  real  benefit  to  the 
infant,  it  would  have  been  proper  to  have  come  into 
a  court  of  equity  to  be  relieved  against  it  But  he«e 
was  a  just  and  reasonable  occasion  fgr  what  the 
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^uardiaii^^  bad  done :  here  one  life  being  dead,  surren* 
ierkkg  the  old  and  taking  a  new  lease  was  the  most 
beneficial  purchase  for  the  infant  that  could  be; 
therefore  ought  to  have  the  same  consequence  as  if 
done  by  the  infant  herself,  at  her  full  age ;  and  go 
to  her  heirs  ea^  parte  patema.  That  the  case  of 
Mason  v*  Day  was  exactly  in  point 

4S.  A  trust  estate  being  descendible  in  the  same 
manner  as  a  legal  one,  wher^  the  trust  estate  descends 
&oni  the  mother,  it  will  go  to  the  heirs  ex  parte  ma^ 
terfia  .•  but  where  the  legal  estate  descends  ex  parte 
matema^  and  the  trust  estate  ex  parte  patema^  or 
\nce  versa^  the  trust  estate  will  merge  in  the  legal,  and 
both  will  follow  the  line  through  which  the  legal 
estate  descended. 

4S.  Serjeant  Selby  agreed  for  the  purchase  of  the  Goodrigbt 
estate  in  question,  and  paid  for  it,  but  died  before  Jj^^77i 
any  conveyance  was  made  \  having  by  his  will  devised 
all  his  real  and  personal  estate  to  his  wife,  in  trust  to 
^ucate  and  maintain  his  son,  until  he  should  attain 
the  i^e  of  21  years ;  and  afterwards  in  trust  to  con- 
vey all  the  rest  of  his  real  estate  to  his'son  and  his 
hem».  Ailer  the  testator's  death,  the  estate  was 
conveyed  to  Mrs.  Selby,  who  died  before  the  son 
attained  21 ;  but  he  afterwards  attained  that  age, 
and  died  in  possession  of  the  estate.  The  lessor  of 
the  plaintiff  was  his  heir  at  law  on  the  part  of  his 
mother,  and  the  defendants  were  his  heirs  at  law  on 
the  part  of  his  father's  mother. 

Lord  Mansfield  said,**-**  Seijeant  Selby,  after  his 
purchase,  was  owner  of  the  equitable  estate,  and  had  a 
right  to  go  into  Chancery  to  compel  a  conveyance. 
After  hb  death  the  vendor  conveyed  to  the  widow, 
which  conveyance  was  absolutely  in  trust  for  the  son. 
He  outlived  his  mother,  by  whose  death  the  trust 


im  Tide  XXIX.    Descent.    Cb.  in.   %  ^^ 

estate  was  completely  vested  •  in  him, '  aiid  the  legal 
estate  descended  to  him  from  her.     The  questioo 
was,  to  whom  the  estate  descended  on  -  the  death  of 
the  son.     If  it  descended  from  the  mother,  the  lessor 
.  of  the  plaintiff  took  it  as  heir  at  law :  but  it  was  con- 
tended, that  though  he  was  heir,  there  was  a  trust 
for  the  paternal  heirs ;  and  it  was  said  to  be  settledt 
that  the  Court  would  not  suffer  a  trustee  to  recover 
in  ejectment  against  a  cestui  que  trust.     A  ease  so. 
circumstanced  as  this  in  every  particular,  -pfohMj 
never  existed  before,  and  perhaps  never  might  again ; 
but  cases  must  often  have  happened  invrfiichthe 
general  question  would   arise,    viz.  whether,  wbeo 
cestui  que  trust  takes  in  the  legal  estate,  possettes 
under  it,  and  dies,  the  legal  and  equitable  estates 
should  open  on  his  death,  and  be  severed  for  the 
*  diflferent  heirs.     Consider  first  upon  ^  authority,  and 
secondly  upon  principle.     First,  no  case  had  ever 
existed  where  it  had  been  so  held ;  none  where  tbe 
heir  at  law  of  one  denomination  had,  on  the  death  of 
the  ancestor,  been  considered  as  a  trustee  for  the 
heir  at  law  of  another  denomination ;  who  would  have 
taken  the  equitable  estate,  if  that  and  the  legal  estate 
had  not  united.    Secondly^  on  principle,  it  seewedto 
him  impossible ;   for  the  moment  both  met  in  the 
same  person,  there  waS  an  end  to  the  trust :  he  had 
the  legal  interest  and  all  the  profits  by  his  best  title. 
A  man  could  not  be  trustee  for  himself.    Why  should 
the  estates  open  upon  his  death  ?  What  equity  had 
one  set  of  heirs,  more  than  the  other?  He  n^^ 
dispose  of  the  whole  as  h^  pleased :  if  he  didnot,  there 
was  no  room  for  Chancery  to  interpose ;  and  the  rule 
of  law  miiaiiiirevail.     Quacunque  via  data,  therefore 
thele  'tied.    If  the  question  was  doubtful^ 

ther  of  K.  B.  the  legal  right  must  pr?- 
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ysii  :   if  the  weight  of  opinion  and  argument  was,  that . 
the- legal  estate  must  draw  the  trust  ailer  it ;  the  case. 
was  still  strongs  against  the  defendant.'' 
Judgement  for  the  plaintiff. 

44.  Where  an  estate  is  devised  to  an  heir  at  law,  nt.  38.  c.  8. 
in  sacli  manner  as  to  make  him  a  purchaser  of  it,  the 
descent  will  be  to  the  heirs  e^  parte  paiema. 
.   45.  No  conveyance,  however,  of  a  particular  estate.  What  Acts 
will  alter  the  mode  of  descent  of  the  reversion ;  be-,  j^^^")''^ ^^^ 
cause  it  is  not  a  totxd  departure  of  ^the  estate  ;  there-  i  inst.  12  h. 
fore,  if  a  person,  seised  ea^  parte  matema,  makes  a 
gift  in  tail,  or  lease  for  life,  reserving  rent,  the  heir 
on  the  part  of  the  mother  shall  have-  the  reversion  ; 
and  also  the  rent,  a^  incident  thereto.   , 

46.  So,  if  a  person  seised  er  parte  matemih  makes  Idem. 
a  feoffinent  ,in  fee ,  upon  condition^  his  heir  ex  parte 
patema^  shall  enter  for  the  qondition  broken :  but  the  Tit.  13.  e.  2. 
bcir  ex  parte  maiema  shall  enter  upon  him,  and  (enjoy  ^  ^** 
the  ests^ ;  because  an  entry  for  a  condition  broken 
Invests  tjhe  old  estate. 

4/7.  Where  a  person  seised  do?  j^crfe  wwfcnki,  makes  1  inst.  12  6. 
a  feoffin^t  in  fee,  and  the.  use  is  expressly  limited  to  ^  ^^'  ^^  ^' 
tbe  feoflfor  and  his  heirs,  or  if  there  is  no  declaration 
of  uses,  and  the  feofiment  is  not  on  such  a  considera- 
tion  as  to  raise  a  \ise  in  the  feoflfee,  so .  that  the  use 
results  to  the  feoflFor ;  in  either  case  he  is  in  of  the  xu.  11.  c.  4. 
anciei^t  use,  and  not  by  purchase  j  therefore  ,the  de- 
scent is  not  altered.  , . 

48.  A  person  seised  of  lands  by  descent  e4:'^arfe  ma-  oodbolt  r. 
tema^  made  a  feoflTment  of  them  to  uses ;  as  to  Black  3'*^^4^^ 
Acrer  to  the  use  of  himself  for  life,  remainder  to  his  wife 
for  life»  remainder  to  the  heirs  of  his  body  on  his  wife 
begotten,  remainjler  to  his  o¥ni  rjght  heirs ;  and  as  to 
White  Acre,  to  the  use  of  himself  for  99  years,  if  he 
should  so  long  Uve,  remainder  to  ,liis  wife  for  life, 
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remainder  to  his  first  and  other  sons  in  tail  nuife» 
remainder  to  himself  and  his  heirs.  Adjudged^  thA 
upon  the  death  of  the  husband  without  issue,  the 
i:emainder  descended  to  the  heirs  of  the  feoffi)r,  €£ 

m 

parte  matema'y  because  the  ancient  fee  remained 
in  him.  i 

49.  Where  a  fine  is  levied,  or  a  common  recovery 
Tit.  35.  &  36.  sufiered ;  if  the  use  be  not  altered,  the  mode  rf  de- 
scent will  not  be  changed :  but  there  are  some  par- 
ticular cases  in  which  a  fine,  and  also  a  recovery,  will 
alter  the  descent. 

50.  To  return  to  the  fifth  canon  of  descent ;  Sir 
W.  Blackstone  says,  the  great  and  general  principte 
upon  which  the  law  of  collateral  inheritances  depends^ 
is,  that  upon  failure  of  issue  in  the  last  proprietor,  the 
estate  shall  descend  to  the  blood  of  the  first  purchaser,- 
or  that  it  shall  result  back  to  the  heirs  of  the  body  of 
that  ancestor  from  whom  it  either  really  has,  or  i& 
supposed  by  fiction  of  law  to  have  originally  de- 
scended;  according  to  the  rule  laid  down  ia  tbe 
Tear  Books,  Rtzherbert  and  Hale, — «  That  he  who 
would  have  been  heir  to  the  father  of  the  deceaw^ 
and  of  course  to  the  mother,  or  any  other  real  or  sup* 
posed  purchasing  ancestor,  shall  also  be  heir  to  tlie^ 
son."    A  maxim  that  will  hold  universally ;  excq>* 
in  the  case  of  a  brother  or  sister  of  the  half  bloOcL 

51.  The  sixth  canon  or  rule  of  descent  is, — "'H^* 
the  collateral  heir  of  the  person  last  seised,  must  he 
his  next  collateral  kinsman,  of  the  whole  blood.*' 

First  (says  Sir  W.  Blackstone)  he  must^)e  his  next 
collateral  kinsman,  either  personally  or  jvre  repre^ 
ante.  c.  2.  §7.  sentationis;  which  proximity  is  reckoned  according 

to  canonical  degrees  of  consanguinity.  TTie  ispue  or 
descendants,  therefore,  of  the  brother  of  John  Stiles 
(the  propositus  in  the  table  oi  descents  annexed)  ^ 
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.all  of  them  in  jtfe^  first  degree  of  kindred,  \yitii  respect 
to-inliehtanc^s ;  those  of  |)is  unc}^  i^  the  second,  and 
those  of  his.  great  uncle  in  the  :  third ;  and  so  on,  as 
their  respective  ancestors^  if  living,  would  have  been ; 
and  are  severally  called  to  the  succession  in  right  of 
such  tlxeir  representative  proximity.  And  here  it 
must  be  observed,  that  the  lineal  ancestors,  though, 
according  to  the  first  rule,  incapable  themselves  of 
succeeding  to  the  estate,  because  it  is  supposed  to 
hctve  already  passed  them,  are  yet  the  common  stocks 
from  which  the  next  successor  must  spring. 

3S.  Secondly,  .the  heir  need  not  be  the  nearest  And  Bzclu* 
ksnaman  absolutely,  but  only  sub  modo ;  that  is,  he  SJ^^^f  bi^ 
muBt  be  the  nearest  kinsman  of  the  whole  blood :  for  2Comm.227. 
if  tbexe  be.amuch  nearer  kinsman  of  the  half  blood, 
a  distant  kimman  of  the  whole  shall  be  admitted,  and 
the  other  entirely  excluded. 

53.  By  the  ancient  customs  of    Normandy,  the  Grand  Coust. 
fir^ter  utermus  could  not  inherit  from  his  brother,  ^* 
^en  the  inheritance  descended  from  the  father ;  and 
fice  versa :  from  whidi  the  origin  of  the  custom  of 
excluding  the  Jhalf  blood  probably  arose.    For  Bracton  fo.  65  a. 
stiitey^tt  as  doubtful  whether  the  half  blood,  on  the 
father's  side,  was  exqtuded  from,  an  inheritance  which 
OBgiaaUy  descended  from  the  common  father;  or 
only  from:  such  as  descended  from  the  respective 
BUrtbers ;  and  from  newly  piurchased  lands.    It  ap- 
pears however  from  Britton,  c.  119m  that  when  he 
wrote^  the  hal£blood  was  excluded  from  inheriting  in 
all  caaet.    In  6  £dw.  II«  a  case  arose,  in  which  it  was  Mayn.  He. 
determined*  that  where  a  person  died  .seised  of  land^ 
leavii^  a  sister  of  the  half  blood,  and  an  uncle  of  tlie 
whole  blood,  the  uncle  should  inherit,  and  not  the 
sialer.    And  in  10  Edw.  III.  it  was  held,  that  where  ^J  Jj'^e, 
)  man  had  three .  daughters  by  Qne  v^er,  and  one  Bro.Ab.Tit. 

Descent,  20. 
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^  daughter  by  another  venter,  and  died  seised  of  landsi, 
and  all  of  them  entered ;  afterwards  two  of  tk 
daughters  by  the  first  venter  died,  thdt  the  third 
daughter  of  the  first  venter  should  be  heir  to  them, 
and  should  have  their  two  parts ;  and  the  fourth 
daughter  should  take  nothing  frcmi'them;  because 
she  was  of  the  half  blood. 

54u  '  In  conformity  to  these  cases,  it  is  laid  down  bj 

Littleton,  §  6  and  7/  that  if  a  man  has  two  sons  hj 

divers  venters,  and  the  elder  purchases  land  in  fee 

simple,  and  dies  without  issue,  the  younger  brother 

'  shall  not  have  the  land,  but  the  uncle  of  the  elder 

brother,  or  some  other  his  next  cousin  shaU  have  die 

same;  because  the  younger  brother  is  but  of  the  half 

blood.     So,  if  a  man  has  a  son  and  a  daughter  by  oile 

•venter,  and  a  son. by  another  venter,  and  the  son  bj 

the  first  venter  dies  without  *  issue,  his  sister  shall  be 

his  heir. 

What  Sdsm       55.  We  have .  seen  'that  no  person  can  be  such  an 

necessaij.      ancestor  as  that<an  inheritance  may  be  derived-from 

ante,  §3.  i        i  , 

him,  unless  he  had  actual  seisin:  therefore  there  must 
be  an  actual  seisin  in  deed  to  exclude  the  half  blood 
§  8.  Thus  Littleton  says, — "  When  a  man  is  i  seised  ^ 
:lands  in  fee  simple,  and  hath  issue  aeon'^*^ 
daughter  by  one  venter,  and  a  son  by  another  venteij 
tand  dies,  and  jthe  eldesjb  son  enters,  and  dm^tbfffA 
-issue ;  the  daughter  shall  have  the  land,  and  flot  the 
younger  son,  yet  the  younger  son  is  heir  to  thefittk^f 
but  not  to  the  brother :  but  if  the  elder  brother  doth 
not  enter  into  the  land  after  the  death  of  his^fith^r, 
but  dies  before  any  entry  made  by  him,  then  the 
younger  brother  may  enter,  and  shall  have  the  land  "as 
heir  to  his  father :  but  when  the  'elder  son,  in  ^ 
case  aforesaid,  enters  after  the  death  of  his  fttbtff 
and  hath  possession^  there  the  sister. shall ^bavei«* 
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land ;  because  it  is  a  maxim  of  law,  that  possessio 
JratriSy  defeodo  strnplicit  facit  sororem  esse  fueredem.*' 

56.  In  consequence  of  this  principle,  it  is  necessary  RatcliflTs 
to  ascertain  whether  the  heir  acquired  such  a  seisin,  3  g^p^  27. 
upon  the  death  of  his  ancestor,  as  is  required  by  law, 

to  make  him  the  stock  of  the  inheritance :  for  if  he 
has  not,  then  the  ancestor  is*  the  person  who  was  last 
seised  of  the  inheritance,  to  whom  the  claimants  must 
make  th^nselves  heirs. 

57.  It  has  been  stated  that  an  entry  or  claim  is,  in  Tit.  l.  f  24. 
most  cases,  necessary,  to  acquire  a  seisin  in  deed ;  and 

that  where  the  lands  lie  in  different  counties,  -  there  ' 

must  be  an  entry  in  each  county.     Thus  where  the  1  i^n.  2(J5. 

demesnes  of  a  manor  extended  into  two  counties,  the 

-eldest  son,  upon  the  death  of  his  father,  entered  into 

the  demesnes  in  one -county  only,  and  died  without 

issue.     It  was  said  by  Manwood,  that  his  sister  of  the 

whole  blood  should  inherit  the  demesnes  whereon  her 

brother  had  entered ;  and  his  brother  of  the  half  blood 

the  rest. 

58.  It  has  also  been  stated,  that  the  possession  of  a  Tit.).  j28. 
term  or  foryears  is  the  possession  of  the  person  entitled 

to  the  freehold.     Hence  Lord  Coke  says,  if  a  father  1  in$t.  15  a. 
makes  a  lease  for  years  and  the  lessee  enters,  and  the  ^*®P*  "^^  ^• 
eldest  son,  having  succeeded  his  father,  dies  during 
the  term,  before  entry  or  receipt  of  rent,  the  younger, 
son  of  the  half  blood  shall  not  inherit,  but  the  sister : 
because  the  possession  of  the  lessee  for  years  is  the 
posaossion  of  the  elder  son  ;  so  as  he -is  actually  seised 
of  the  fee  simple;  and  consequently  the  sister  of  the 
wh(4e  blood  is  to  be  heir. 

59.  A*  seised  in  fee  had  two  daughters  by  several  Jenk.  Cenu 

.  6  Ca  25 

-Veirters,  and  devised  a  moiety  of  the  land  to  his  wife 
for  seven  years  j  and  that  the  elder  sister  should  enter 
on  the  other  moiety,  on  the  day  of  her  marriage.    A. 
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died,  his  wife  entered  and  educated  the  daughten-r 
the  eldest  sister  married,  and  entered  with  her  hus- 
band into  one  moiety :  the  younger  sister  died  with- 
out  issue.  Resolved,  that  the  heir  of  the  whole  hlood 
of  the  younger  sister  should  have  her  moiety :  for 
*  the  possession  of  the  mother  for  seven  years  was  an 

actual  possession  in  the  younger  sister. 
Tit.  20.  §14.      60.  It  has  also  been  stated,  that  the  possession 

and  seisin  of  one  tenant  in  common  is  the  possession 

and  seisin  of  the  other ;  and  it  has  been  determined, 

that  such  a  possession  will  exclude  the  half  blood. 

Small  V.Dale,      61.  A.  had  issue  B.  a  son,  and  M.  a  daughter,  bj^ 

Hob!  120.      one  venter,  and    N.  and  O..  daughters  by  another 

venter,  and  devised  all  his  lands  to  his  wife  dxtrarOe 
viduitate.    The  wife  entered  into  all.     B.  the  eldest 
son  died,  without  having  entered.     It  was  adjudged 
that  the  will  was  void  for  a  third  part,  because  the 
lands  were  held  by  knight  service  j  that  the  entry  of 
the  wife  into  all,  made  her  seised  but  of  two  parts, 
and  tenant  in  common  with  her  son  of  a  third  part  ( 
'  and  that  the  entry  of  the  wife  should  vest  such  a  pos- 
session in  common,  in  the  son,  of  the  third  part^  as 
should  make  a  possessiojratris  in  him,  for  his  sister 
of  the  whole  blood. 
1  Inst.  15  a.        62.  The  possession  of  a  guardian  in  socage  is  the 
¥.  Whit-        possession  of  the  ward,  who  thereby  acquires  an  actual 
*^^  Phi'  2flo^  seisin,  without  entry ;  and  where  a  posthumous  son 

is  bom,  his  mother  being  in  possession  of  the  lands 
whereof  his  father  died  seised,  she  beconies  \^ 
guardian  in  socage ;  and  the  infant  son  will  be  thereby 
deemecl  to  be  actually  seised  of  the  inheritance ;  so 
as  to  exclude  the  half  blood. 
Goodtitle  v.  63.  A.  Newman  being  seised  in  fee  of  four  mes- 
?^*^'ig    suageSf  and  having  issue  four  4aughters^  died  leaving 

his  second  wife  en^ient  with  a  son,  who  was  bom  six 
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'weeks  after  the  death  of  his  father,  and  lived  five  weeks, 
and  then  died ;  his  mother  continuing  all  that  time  in 
possession  of  the  houses,  residing  in  one  of  them  with 
the  two  daughters,  and  receiving  rent  for  the  others. 

The  question  was,  whether  this  was  such  a  seisin  as 
would  exclude  the  daughters  from  inheriting.  It  was 
argued  for  the  plaintifi;  the  heir  at  law  of  the  son  of 
the  whole  blood,  that  the  son  died  last  actually  seised 
in  fee  of  the  premises ;  that  upon  the  death  of  the 
father,  the  premises  descended  to  his  two  daughters, 
who,  together  with  the  mother,  being  ensient  with  a 
«on,  were  then  in  rightful  possession  ;  that  upon  the 
birth  of  the  son,  six  weeks  after,  the  estate  of  the 
daughters  was  devested  out  of  them,  and  the  mother 
then  became  and  was  guardian  in  socage  to  her  son  ; 
that  her  possession,  and  receiving  the  rents  and 
profits,  was  the  actual  possession  and  seisin  of  the 
son,  and  would  carry  the  descent  of  the  premises  to 
the  heir  at  law  of  the  son.  The  infant  son  was  in 
possession  as  much  as  it  yi^as  possible  for  an  infant  to 
be;  for  he  was  born,  lived,  and  died  in  one  of  the 
houses }  which  gave  a  title  to  the  heir  of  the  whole 
blood :  for  the  law  would  presume  that  ■  the  mother 
entered  rightfully,  as  guardiai)  to  her  infant  son,  and 
not  wrongfully. 

On  the  other  side,  it  was  contended  for  the 
defendants,  that  the  rule  of  possessio  Jratris  was 
extremely  severe,  and  ought  not  to  be  extended,  but 
should  be  construed  as  favourably  as  possible  for 
the  daughters  ; '  that  to  make  a  possessio  Jratris^  there 
ought  to  be  an  actual  seisin  ;  that  it  was  not  found  or 
stated  in  the  case,  that  the  imother  entered  as  guardian 
in  socage,  but  that,  she  and  the  two  daughters  con* 
tinued  in  possession  from  the  time  of  the  hu&baftd'ft 
death  ;  that  six  weeks  after  the  husband's  death,  thgr 
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son  was  born,  and  died  in  the  same  hoube :  diat  tluB 
was  a  continuaQce'Of  the  old  estate  in  herself  and' the 
daughters,  or  in  the  daughters  cmly ;  for  the  law 
would  adjudge  the  poases3ion  in  those  who  had 'a 
lawful  right  to  the  possession,' namely,  the  daughters; 
and  theCdrfrt  feould  not  determine,  upon  the  facts 
stated  in  the  case,  whether  the  mother  was  in  pas- 
session  as  guardidn  to  the  son,  or  as  a  titsspa^r,  Or 
for  her  l^uarsuitine,  in  order  to  hive  dowe!r. 

Lord  Ch.  Just.  De  Grey  having  stated  the  dafi, 
delivered '  tlie  unanimous  opinion  of  the  Court— 
**'This  is  an  ejectment  brought*  by  the  heir  of  a  post- 
hnmous  son,  to  recover  the  premises  in  question^ 
which  wete  "purchased'  by  his  father,  who  died  Seised 
thereof  in  fee  simple,  the  4th  of  Juhe,  I76O,  leaving 
two  daughters  by  his  first  tdfe,  and  his  second  wife 
*  etisient  with  this  posthumous  son.  The  wife  and 
daughters  remained  in  the  same  hdise  where  the 
father  died :  then  the  wife  received  some  rent  ftr 
the  houses ;  and  afterwards,  in  July  I76O,  the  son 
wte  bom,  and  in  his  lifetime  the  widow  received  more 
rfent :  then  the  son  died,  having  lived  five'  weeks  and 
thi'ee  days,  and  she  received  some  more  rent  after 
his  death.  Lands  in  fee  simple  must  diescend  to  the 
heir  of  the  whole  blood  of  the  person  last  actaallj 
seised  thereof.  And  this  is  a  Maxim  inthela^^^^ 
England,  which  has  subsisted  for  ages,  as  appears  by 
Bracton,  1.  2.  fo.  65. ;  Britton,  cap.  119.  fo.  271' 5 
Hfeta,  1.  6.  cap.  1.  §  14.  Akhdi^h  this  may  aom<- 
times  be'  very  hard  upon  some  children  of  ^ 
half  blood  of  the  person  Ust  actually  seised;  yet 
we  *  must  take  the  law  as  it  is,  and  determine  accord* 
ingly.  The  question,  therefore,  is,  whether  this  post- 
humous «)n  WJis  actually  seis6d  of  the  premises  ^ 
qifestion.  . 
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<«  Upon  the  death  of  the  father,  his  two  daughters 
would  have  been  good  tenants  to  the  precipe  before 
the  birth  of  the  posthumous  son^  who  could  not  lay 
his  title  before  he  was  bom ;  the  law  vested  the 
seisin  in  law  in  the  daughters  upon  the  death  of  the 
&ther,  and  in  like  manner  vested  the  seisin  in  law  in 
the  son  the  moment  he  was  bom.     If  the  daughters 
had  aliened^  or  been  disseised,  the  son  would  not 
have  been  actually  seised,  but  would  only  have  had  a 
right  of  entiy  upon  the  possession  of  the  alienee  or 
disseisor.    This  was  the  ground  of  my  brother  Hill's 
argument ;  mcmely,  that  the  daughters  were  disseised 
by  the  mother,  and  that  the  son  died  having  only  a 
light  of  ^ntry,  so  was  never  actually  seised.    But  the 
daughters  were  in  actual  possession  as  well  as  the 
mother,  (of  one  house,)  from  the  time  of  the  death  of 
their  father  until  the  birth  of  the  son  ;  and  were  also 
in  actual  possession  of  the  other  three  houses,  by  the 
possession  of  the  tenants  thereof,  whether  any  rent 
bad  been  due,  received,  or  not  received,  before  the 
birth  of  the  son.    3  Rep.  41,  42. ;  Moor,  125. ;  Co. 
Lit.  14,  15.    And  the  rent,  which  was  due  and  re> 
ceived  before  the  birth  of  the  son,  belonged  to  the 
dau^ters,  who  were  actually  seised ;  for,  by  Babing- 
ton,  (Ch.  Juste.  B.)  Trin.  9  Hen.  VI.  25  a.,  if  a  man 
has  issue  a  daughter,  and  dies,  his  wife  being  ensient^ 
the  daughter  may  lawfully  enter ;  and  if  she  dies, 
her  heir  may  enter,  and  take  the  profits  for  the  time ; 
and  afterwards,  if  the  wife,   being  ensient  by  the 
ancestor  paramount,  is  delivered  of  a  son,  the  son 
may  enter,  notwithstanding  that  the  heir  of  his  sister 
is  iu  by  descent ;  but  he  shall  not  have  an  action  of 
account,  or  any  remedy  for  the  issues  in  the  mean- 
time before  his  birth  ;  because  their  entry  was  con- 
geable  until  he  was  bora.     And  if  a  church  becomes 
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void,  and  the  sistec  or  heir  present,  and  their  pre- 
sentee be  instituted  and  inducted  before  his  birth,  he 
shall  not  have  the  advantage  of  the  avoidance ;  and 
yet  by  such  presentation  he  shall  not  be  out  of  pos- 
session. At  the  time  of  the  birth  of  the  son,  (in  the 
present  case,)  his  mother  was  in  possession,  as  well  as 
the  daughters.  The  moment  he  was  bom,  she  be* 
came  guardian  in  socage  ;  and,  upon  supposition  that 
nothing  was  done  to  hinder  it,  the  law  vnH  presume 
.  that  she  entered  as  guardian  to  her  son  the  moment 
he  was  bom ;  and  nothing  appears  to  the  contrary, 
upon  the  facts  stated  in  the  case.  She  was  in,  with- 
out  any  declaration  how  she  was  in  ;  and  acts,  with- 
out any  words,  amount  in  law  to  an  entry ;  for  acts 
without  words  may  make  an  entry,  but  words  without 
1  Inst.  245  h.  an  act  (viz.  entry  into  the  lands^  &c.)  cannot  make 

4in  entry. 

"  It  was  objected,  that  the  mother  being  in  one 
house,  and  receiving  the  rents  of  others,  was  a  dis- 
seisor,  or  that  it  was  in  the  daughters  to  make  it 
disseisin,  Cro.  Car.  803.;  and  that  if  one  enters  as 
^ardian  who  is  not  so,  he  is  a  disseisor,  1  Roll 
Ah.  662.  (J.)  pL  3.  in  answer  to  this.  The  facts  in 
this  case  are,  that  the  mother  continued  in  possession 
from  the  death  of  her  husband,  received  the  rents 
under  leases ;  her  possession  was  general ;  it  does  not 
appear  that  she  ousted  the  daughters,  or  made  any 
actual  or  particular  claim ;  she  might  continue  in  the 
house  by  quarantine,  which  continued  until  the  son 
was  born;  and  the  entry  of  one  is  the  entry  of  others, 
who  have  a  right  to  enter.  1  Roll.  Ab.  740, 741-  ^^ 
guardian  by  nurture  make  a  lease  by  indenture  to  one, 
being  under  the  title  of  the  infant,  rendering  rent  to 
himself,  which  is  paid  accordingly,  yet  this  is  not 
any  disseisin  to  the  infant,  I  Roll.  Ab.  659^  pl*  1^* 
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'*  It  is  to  be  observed,  that  the  title  of  the  daugh- 
ters expired  on  the  birth  of  the  son,  before  any  "^ 
election,  to  make  the  mother  a  disseisor,  was  made ; 
that  the  law  will  not  presmxie  a  wrong ;  there  never 
was  any  determination,  that  the  mother's  entry  or 
possession  was  by  wrong,  in  a  case  like  this ;  and  it 
is  impossible  to  suppose,  in  this  case,  that  the  whole 
rents  and  profits  of  the  premises  in  question  were  not 
applied  by  the  mother  to  the  common  use  of  her 
daughters,  herself,  and  the  infant  son ;  indeed,  if 
the  mother  had  entered  as  guardian  to  the  daughters^ 
she  not  being  their  guardian,  it  would  have  been  a 
disseisin ;  so,  if  she  had  entered  for  her  dower,  when 
it  was  not  assigned  to  her.  The  possession  of  the 
mother  and  daughters  was  the  possession  of  the 
daughters ;  and,  when  the  sob  was  bom,  the  estate 
was  devested  out  of  the  daughters,  and  not  before  y 
then  the  son  was  in  actual  possession  and  seisin  of  the 
premises  by  his  mother,  who  had  a  right  to  the  pos- 
session, as  being  his  guardian  by  law,  (namely)  tlie 
person  next  of  blood,  to  whom  the  inheritance  cannot 
descend ;  her  possession  was  the  possession  of  the 
son.  3  Rep.  4*2.  Moore,  125,  A  guardian  need  not  be 
assigned.  The  seisin  of  a  guardian  of  a  son  by  the 
second  venter  shall  oust  the  daughters  of  the  first 
venten .  8  Assise,  6. 

"  Upon  the  whole,  we  are  all  of  opinion,  tliat  the 
premises  in  question  belong  to  the  lessor  of  the  plain- 
tiiF,  and  therefore  we  give  judgement  for  the  plaintiff." 

64.  An  entry  by  a  mother,  as  guardian  in  socage, 
will  give  a  sufficient  seisin  to  an  infant,  to  exclude 
the  heir  of  the  half  blood. 

65.  A  man  died  leaving  two  daughters  by  different  Doe  v.  Keca^ 
venters ;  the  mother  entered  as  guardian  in  socage,  355^'^'" 

Bb  3 


374  Title  XXIX.    DescenU    Ck.  iii.  §  65. 

and  received  the  profits.  The  question  was»  whetiber 
this  gave  such  a  seisin  to  the  daughters,  that  on  the 
death  of  one  of  them,  the  other  could  not  inherit 
from  her.  It  was  contended,  1 .  That  the  entry  of 
the  mother  as  guardian  in  socage,  and  her  receipt  of 
the  profits,  amounted  to  a  sufficient  seisin  for  her 
daughter ;  that  this  point  was  sufficiently  established 
Tit.  19.  §  7.  by  the  preceding  case.  2.  That  the  seisin  of  one  co- 
Lit,  i  396.     parcener  was  the  seisin  of  the  other,  and  the  entry  of 

one  was  in  law  the  entry  of  the  other.  Where  two 
claim  by  the  same  title,  as  two  sons  from  their  father, 
and  the  younger  son  enters,  the  law  will  presume 
that  his  entry  was  not  to  gain  a  possession  distinct 
from  his  elder  brother,  but  merely  to  preserve  the 
estate  from  a  stranger;  therefore,  though  the  younger 
son  die  seised,  and  his  heir  enters  by  descent,  y^t  the 
entry  of  the  elder  brotiier,  or  his  heir,  is  not  there- 
fore taken  away.  That  if  the  law  put  so  favourable 
a  construction  in  that  case,  where  the  younger  son 
cannot  have  any  claim  for  himself,  a  fortiori  such  a 
presumption  should  be  made  in  the  case  of  coparce* 
ners,  who  make  but  one  heir ;  and  so  it  was  stated 
in  1  Inst.  24d  b.  that  where  one  coparcener  enters 
generally,  and  takes  the  profits,  this  shall  be  accouBted 
in  law  the  entry  of  both,  and  no  devesting  of  tte 
moiety  of  her  sister. 

On  the  other  side  it  was  argued,  that  there  was  no 
seisin  in  fact  by  the  elder  sister,  but  at  most  a  seims 
in  law  >  and  the  Court  would  not  incUne  to  extend 
the  operation  of  the  rule,  excluding  the  succession  of 
the  half  blood,  beyond  the  strict  letter  of  it. 

Lord  Kenyon  said — ^Nothing  could  be  clearer  than 
that  an  infant  might  consider  whoever  entered  on  his 
estate,  as  entering  for  his  use.  Th6  Court  held  that 
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Ae  surviving  sister  did  not  take  by  descent ;  but  the 
lands  should  go  to  the  heir  of  the  whole  blood  of  the 
sister  who  died. 

66.  Before  the  statute  of  uses,  it  was  held  that  Trust  ]^ut€» 
there  might  he  9,  possessio  Jratris  of  a  ude:  therefore  Rule. 
where  a  cestui  que  use  had  issue  a  son  and  a  dauirhter  L^"*^'  l^  ^* 
by  one  venter,  and  a  sou  by  another  venter,  and 
died  ;  the  eldest  son  took  the  profits,  and  died  with- 
out issue  $  it  was  held  that  the  use  should  descend 
to  the  daughter,  as  sister  and  heir  to  her  brother,  and 
not  to  the  younger  son. 

67*  Since  the  doctrine  of  trusts  has  been  established 
by  the  Court  of  Chancery,  the  rule  of  possessiojratris 
is  applied  to  trust  estates,  as  fully  as  to  legal  ones. 

68.  Advowsons,  tithes,  and  rents  descend  to  the  AndAdvoir- 
whole  blood :  but  there  must  be  an  actual  seisin,  by  R^^ts^^c  *** 
presentation  to  the  church,  or  receipt  of  the  tithes  or  i  lust.  15  Ik 
rents,  to  make  a  possessiofratris.  So  that  if  the  eldest        ^' 

r 

son  dies  before  the  church,  becomes  vacant,  or  any 
receipt  df  tithes,  or  rent,  his  brother  of  the  half  blood 
will  inherit  as  heir  to  his  father,  who  was  the  person 
last  seised. . 
GQ.  Thus  if  a  person  seised  of  an  advowson  in  gross^  i  RoU.  Ab. 

has  issue  a  son  and  a  daughter  by.  one  venter,  and  a  ^-^'  P*-  ^^- 

•         •  •  . 

son  by  another  venter,  and  dies  ;  the  eldest  son  dies 

bef(m  any  presentation ;  the  younger  brother  shall 

have  the  advowson,  because  the  elder  never  had  any 

seisin  thereof.    But  if  the  elder  had  presented,  and  id.  pi.  i  \. 

died  without  issue,  the  youager  should  not  have  l)ad 

the  advowson,  because  the  presientation  put  the  seisin^ 

in  the  eldest. 

70.  If  two  daughters  by  several  venters  make  par-  id.  12  &  13» 
titioQ  of  an  advowson  in  gross,  to  present  by  turns ; 
and  after  one  dies  without  issue,  before  any  presen- 
tation ;  the  other  shall  have  the  advowson  j  because 
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1 

there  was  no  seisin  thereof.  It  would  have  been  otbei^ 
wise  if  she  that  died  had  presented  after  partition. 

1  Inst.  15  6.        71*  Lord  Coke  says,    the  doctrine  of  half  blood 

extends  to  offices,  courts,  liberties,  franchises,  and 

commons  of  inheritance. 

7th  Canon.        72.  The  seventh  and  last  canon  or  rule  of  descent 

Stocks *pre-     ^^> — "  ThdX  in  collateral  inheritances,  the  male  stocks 

ferred.  shall  be  preferred  to  the  female ;    that  is,  kindred 

derived  from  the  blood  of  the  male  ancestor,  however 
remote,  shall  be  admitted  before  those  from  the  blood 
of  the  female,  however  near ;  unless  where  4iie  lands 
have,  in  fact,  descended  from  a  female." 

73.  Thus  the  relations  on  the  father's  side  are 
admitted  in  iTifinihdm,  before  those  on  the  mother's 
side  are  admitted  at  all ;  and  the  relations  of  the 
father's  father,  before  those  of  the  father's  mother^ 

2  Comm.235.  and  SO  on.  Sir  W.  Blackstone  observes  tihat  this  rule 

was  established  in  order  to  effectuate  and  cany  into 
execution  the  fifth  rule  or  principal  canon  of  collateral 
inheritance,  that  every  heir  must  be  of  the  blood  of 
tlie  first  purchaser.  For  when  such  first  purchaser 
was  not  easily  to  be  discovered,  after  a  long  course  of 

# 

descents,  the  lawyers  not  only  endeavoured  to  inves- 
tigate him  by  taking  the  next  relation  of  the  whole 
blood  to  the  person  last  in  possession;  but  also  con* 
sidering  that  a  preference  had  been  given  to  males, 
by  virtue  of  the  second  canon,  through  the  whole 
•  course  of  lineal  descent,  from  the  first  purchaser,, 
they  judged  it  more  likely  that  the  lands  should  have 
descended  to  the  last  tenant,  from  his  male,  than 
from  his  female  ancestors.  The  right  of  inheritance 
therefore  first  runs  up  all  the  father's  side,  with  a  pre- 
ference to  the  male  stocks  in  every  instance  j  and  if 
it  finds  no  heirs  there,  it  then,  and  then  only,  resorts 
to  the  mother's  side  j  leaving  no  place  untriedl^  in 
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order  to  find  heirs  that  may  by  possibility  be  derived 
from  the  original  purchaser. 

74.  After  a  due  consideration  of  the  canons  or  rules  Mode  of 
of  descent  already  laid  down,  it  will  not  be  a  difficult  ^^^f^  l» 
matter  to  ascertain  the  party  on  whom  the  law  casts 
the  inheritance,  whenever  a  comprehensive  genealogy 
shall  be  made  out,  of  the  persons  connected  in  blood 
with  the  prbposituSj  or  party  last  seised :  for  there  is 
no  title  In  the  English  law  reducible  to  a  more  tech- 
nical system  than  the  title  of  descent  in  fee  simple. 
One  or  the  other  of  two  principles  only  will  determine 
every  case  of  competition  on  the  subject  of  ipheritance 
at  common  law  ;  these  principles  are,  Ist.  dignity  of 
blood,  and  2d,  proximity  of  blood. 

^5.  Lord  Coke,  in  his  commentary  on  Littleton^  l  Inst.  10  a. 
has  partly  explained  in  whiat  order  the  attribute  of 
dignity  of  blood  is  applied  by  legal  intendment.  But 
as  the  whole  subject  is  susceptible  of  a  compendious 
arrangement,  perhaps  it  may  be  satisfactory  to  enu- 
merate the  several  classes  which  by  physical  necessity 
must  comprehend  every  description  of  kindred ;  and 
to  state  the  degree  of  dignity  in  which  they  stand  to 
ihe  propositus. 

76.  These  classes  are, 

I"*.  The  male  stock  of  the  paternal  line. 

2°.  The  female  stock  of  the  paternal  line. 

3^.  The  male  branches  of  the  female  stock  of  the 
)>atemal  line. 

4\  The  female  branches  of  the  female  stock  of  the 
paternal  line. 

50.  The  male  stock  of  the  maternal  line. 

6«.  The  female  branches  of  the  male  stock  of  the 
Maternal  line. 

7\  The  male  branches  of  the  female  stock  of  the 
maternal  line. 


of  Descents. 
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8»  Hie  female  branches  of  the  female  stock  of  tie 
maternal  line. 

77-  The  reason  and  progress  of  this  series  will,  on 
a  little  consideration,  appear  intelligible.  They  who 
trace  from  the  male  stock,  either  in  the  ascending  or 
descending  line,  must  of  necessity  trace  frcmi  a  per- 
Vide  Table     son  bearing  the  name  of  Stiles,  whether  it  be  John, 

GeoflSy,  George,  Walter,  or  Richard  ^-  and  Stilei 
being  the  family  name,  they  are  all  entitled  to  the 
first  rank  of  dignity.  When  these  are  exhausted,  re- 
course is  to  be  had  to  those  female  stocks  who  have  jl 
intermarried  with  the  males  of  the  name  of  Stiles,  \i 
and  have  contributed  to  the .  blood  of  the  patcnaal 
line ;  such  as  Cecilia  Kempe,  Christian  Smith,  and 
Ann  Godfrey,  who  constitute  the  second  class.  Every 
female  having  so  intermarried,  at  how  remote  soevtf 
a  period,  is  deemed  to  be  a.  stock  of  the  same  cla«s, 
and  all  those  of  the  same  class  are  held  to  be  equal  ib 
point  of  dignity.  It  is  fiuther  to  be  obiseirved,  that 
each  stock  in  the  ascending  line  is  successively  to  be 
exhausted,  first  in  its  male,  and  then  in  Ita  feamle 
branches,  before  we  jwoceed  to  the  next  immediate 
female  stock,  for  reasons  hereafter  to  be  assigned;  and 
this  doctrine  gives  rise  to  the  third  and  fourth  classes, 
namely,  the  male  branches  of  the  female  stock  of  the 
paternal,  and  the  female  branches  oi  the  female  stock 
of  the  paternal  line.  The  same  gradation  takes  pla^c 
in  the  maternal  line,  and  gives  rise  to  the  subsequentr 
or  5,  6,  7>  and  8,  classes,  on  the  same  ground  as  id  / 
the  paternal  line ;  and  therefore  it  is  unneceasaiy  to 
repeat  them. 

Thus  far  in  explanation  of  the  first  principle. 

78.  The  second  principle,  or  that  of  proximity  of 
blood,  is  twofold  j  it  is  either  po»tive,  or  represen- 
tative. It  is  positive  when  parties  claim  in  .their  own 
in^vidual  right  j  as  between  the  second  and  third  son, 
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or  between  the  uncle  and  grand  uncle.  '  It  is  repre- 
sentative when  either  of  the  parties  claims  as  being 
lineally  descended  from  another;  in  which  case  he  is 
entitled  to  the  degree  of  proximity  of  his  ancestor. 
Thus  the  grandson  of  the  eldest  son  of  the.  propositus 
is  entitled  before  the  second  son  of  the  propositus^ 
though,  in  common .  acceptation^  nearer  by  two  de- 
grees ;  and  the  principle  pf  representative  proximity 
is  by  the  law  of  England  so  peremptory,  that  a  female 
may  avail  herself  thereof  to  the  exclusion  of  a  male 
claiming  in  his  own  right ;  for  in .  descents  m  fee 
simple  the  daughter  of  the  eldest  son  shall  succeed  in 
preference  to  the  second  son. 

79*  Having  thus  explained  the  nature  of  these  two 
pfinc^les,  we  proceed  to  observe^  that  the  first  priti-* 
ciple,  namely,  that  of  dignity  of  blood,  is  positive, 
and  operates  on  all  occasions,  without  reference  to  any 
other  principle,  where  it  can  be  shown  that  the  claim- 
ants are  unequal  in  point  of  dignity  of  blood,^  a^d 
that  they  range  luuler  diflferent  classes  ^  ^e  series  as 
above  stated.  In  all  such  cases  the  iniieritance  -wfll 
vest,  l>y  act  of  law,  in  the  worthiest  of  blood*  T%us 
if,  according  to  the  table  of  descends  annexed^  a  com- 
petition should  arise  between  the  issue  of  Andrew  and 
Esther  Baker,  and  the  isaite  of  Richard  and  Ann'  Stiles, 
although  the  former  represent  an  unde,  and  the  latter 
a  great  great  uncle,,  the  latter  shall  prevail,  because 
he  is  o£  the  first  class  of  dignity,  whereas  the  former 

&Ils  und^  ^6  fi^* 

80.  But  when  the  claimants  range  under  the  same 
class  of  d^nity,  the  first  principle  is  inert;  recourse 
most  then  be  1i^  to  the  second,  namely,  that  of 
proximity^  and  the  claimant  shall  be  preferred  in 
leqpect  of  the.  proximity  oi  the  stock  through  which 
he  claims 'to  ihe  propositus. 
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8L  Thu8  in  a  question  between  the  issue  oilAe 
and  Frances  Kempe»  and  the  issue  of  William  and 
Jane  Smith,  in  the  table  annexed^  the  parties  aie 
equal  in  point  of  dignity  ;  for  they  represent  female 
stocks  of  the  paternal  line :  but  in  regard  to  proximity, 
Cecilia  Kempe,  the  mother  of  the  father,  is  a  nearer 
stock  to  the  propositus  than  Christian  Smith,  the 
mother  of  the  grandfather ;  and  therefore  her  repre- 
tatives  shall  succeed. 

82.  It  will  be  apparent  to  every  person,  having 
thoroughly  digested  the  above  system,  that  it  is  appli- 
cable to  any  case  that  can  be  put  on  the  subject  of 
descent.     The  clearness  and  certainty  of  the  common 
law  on  this  head  has  been  long  since  remarked  by 
Lord  Coke,  in  his  preface  to  the  second  part  oi  his 
Jleports. — "  In  all  my  time  I  have  not  known  two 
questions  made  of  the  right  of  descents  by  the  com- 
mon law :  so  certain  and  sure  the  rules  thereof  be." 
Observations      ^^*  Th^  chief  point  of  diflSiculty  that  has  occurred, 
on  BUck-      has  been  owing  to  the  want  of  due  attention  to  the 
trine  of         doctrine  of  representative  proximity,  which,  as  i^ 
Descent.        ^y^^^y  observed  by  Lord  Hale,—**  through  all  the 

degrees  of  succession  by  the  right  of  representation, 
the  right  of  proximity  is  transferred  from  the  root 
to  the  branches,  and  gives  them  the  same  preference 
as  the  next  and  worthiest  of  blood."  In  the  de- 
scending line  this  doctrine  is  sufficiently  familiar  and 
obvious ;  but  in  the  ascending  line  it  is  not  equally 
familiar,  nor  has  it  recently  been  duly  explained. 
For  although  by  the  law  of  England  the  principle  of 
representative  proximity  is  equally  applicable  in  the 
one  line  as  in  the  other ;  yet  in  a  table  of  descents 
affixed  to  a  work  of  deservedly  great  celebrity*  ^^ 
doctrine  hasi  been  rejected,  and  a  different  system  has 
been  adopted. 
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S4.  The  woric  alluded  to  is  that  popular  treatise, 
the  Commentaries  on  the  Laws  of  England  by  Sir 
WilliamBlackstone,  in  which,  after  mature  and  repealed 
deliberation,  he  persisted  in  a  system  repugnant  to  the 
law  of  descents,  as  it  had  sftood  and  continued  in  Eng- 
land for  upwards  of  five  centuries  ;  and  had  been  suc- 
cessively expounded  by  Lord  Hale,  Lord  Chief  Baron 
Gilbert,  and  the  ablest  writers  on  the  subject. 

Now,  as  the  Commentaries  are  justly  supposed  to 
contain  the  pure  elements  of  the  English  law,  and 
as  the  learned  author  has  entered  into  an  elaborate 
discussion  of  the  question,  it  may  be  presumed  that 
the  rising  generation  will  admit  the  validity  of  his 
reasons  without  further  inquiry,  and  that  his  system 
will  be  generally  adopted.  But  as  we  do  not  concur 
with  the  learned  commentator,  we  deem  it  a  mark  of 
respect  due  to  his  reputation,  to  consider  the  reasons 
assigned  by  him  in  support  of  his  opinion,  and  at  the 
same  time  to  state  the  authorities  which  have  in- 
duced us  to  pursue  a  different  course  of  preference  in 
the  table  of  descents  annexed  to  this  chapter. 

85.  The  doctrine  which  gave  rise  to  the  discus- 
sion was  stated  from  the  bench  by  Mr.  Justice  Man- 
woode,'  in  the  case  of  Clere  v.  Brook,  as  reported  by 
Plowden,  449.  The  question  in  that  case  was, 
whether  the  heir  of  the  father's  mother,  or  the. 
heir  of  the  mother,  were  the  right  heir  to  the 
son.  The  Court  were  unanimous  for  the  former,  on 
account  of  the  dignity  of  blood  of  the  paternal 
line. 

Justice  Manwoode  having  answered  some  objec- 
tions to  this  decision,  observed,  that  "  where  they 
(the  competitors)  are  equally  worthy  in  blood,  then 
the  nearest  shall  be  preferred :  as  if  the  purchaser 
di^  without  issue,  and  the  brother  of  the  purchaser's 


982  27^  XXIX.  Vesepnt   OLm.  %S5. 

father  claim ;  and  the  brother  of  thepiUrchasei^sgiasd- 
fkther,  that  is  to  say,  the  brother  of  the;*  fither  of 
the  purchaaer^s  ftther,  also  chums  the  land  j  and  tlie 
brother  of  the  purchaser's  great  grandfather,  that  k 
to  say,  on  the  part  of  the  father  in  the  lineal  ascent 
of  males,  al3(^  claims  the  land ;  then  the  brother  of 
the  purchaser 'S  father  shall  be  preferred  as  heir,  for 
he  is  nearest  of  the  blood  of  the  purchaser's  father, 
and  they  are  all  equally  worthy  in  blood,  for  they  axe 
all  of  the  blood  of  the  males^  which  is  the  more 
worthy  sex,  and  therefore  the  nearest  shall  be  pie* 
ferred  as  heir.  And  if  there  is  no  such  brother  of 
the  purchaser's  father,  nor  any  issue  of  such  brotheii 
nor  any  sister 'of  tiie  purchaser's  father,  nor  any  issue 
of  her,  (for  the  sister  shall  be  in  the  same  degree 
as  the  brother,  where  there  is  no  brother) ;  then  the 
brother  of  the  purchaser's  grandfather,  or  his  issoe, 
or  the  sister  of  the  purchaser's  grand&ther,  or  her 
iasue,  shall  be  preferred  before  the  brother  or  sister 
of  the  putchaser's  great  grandfather,  and  their  issues, 
and  so  os  from  f hem  in  infinitum.  And  so  &ie  broAer 
or  sister  of  the  purchaser's  grandmother,  viz.  the 
mother  of  Oie  purchaser's  father,  shall  be  prtferred 
before  the  brother  or  sister  of  Oie  purchaser's  great 
grandmother ;  viz.  mother  of  the  purchaser's  fathers 
foxier,  because  tJiey  Ore  equally  worthy  in  blood ;  fir 
such  fieirs  come  from  tlie  blood  qf  thefimale  sex,  from 
which  the  purchaser's  father  issued  ;  and  where  Aeji 
are  equally  wdrthy,  the  next  of  blood  shall  ahoays  he 
preferred  as  heir  J* 

To  this  doctrine  Mr.  Justice  Blackstone  objects, 
and  has  declared  his  opinion^  that  the  heir  of  the 
besailes  or  great  grandmother  on  the  part  of  the 
fattier,  oi^ht  to  be  preferred  to  the  heirs  of  4he  ailes 

4 

or  grandmother  on  the  same  side»    Accordingly,  in 
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the  table  of  descents  annexed  to  the  second  volume 
of  the  Commentaries,  he  hftth  preferred  the  fof mer^ 
whom  he  distinguishes  by  N""  10,  to  the  latter,  or 
NMI,  for  the  foUowing  reasons : 

1st.  '<  Because  this  point  was  not  the  principal 
question  in  the  case  of  Clere  and  Brook,  but  the 
law  concerning  it  is  deliyered  obiter  only,  and  in  the 
course  of  argument  by  Justice  Manwoode ;  though 
afterwards  said  to  be  confirmed  by  the  three  other 
Justices  in  separate  extrajudicial  conferences  with  the 
reporter/' 

td.  ^  Because  the  Chief  Justice  Dyer,  in  report- 
ing the  resolution  of  the  Court  in  what  seems  to  be 
the  same  case  (Dyer,  314.),  takes  no  notice  of  this 
doctrine." 

3d.  '<  Because  it  appears  from  Plowden's  report,  • 

that  very  many  gentlemen  of  the  law  were  dissatis* 
fied  with  the  position  of  Justice  Manwoode.*' 

4th;  **  Because  the  position  itself  destroys  the 
otherwise  entire  and  regular  symmetiy  of  our  legal 
course  of  descents ;  as  is  manifest  by  inspecting  the 
table ;'  and  destroys  that  constant  preference  of  the 
mala  stocks  in  the  law  of  inheritance  for  which  an 
additional  'reason  is  before  given,  beside  the  mere 
dignity  of  blood." 

'  5th.  "  Because '  it  introduces  all  that  uncertainty 
and  contradiction  pointed  out  by  an  ingenious  author, 
(Law  of  Inheritances,  2d  ed.  pp.  30. 38. 61.  62.  66.) 
and  establishes  a  coHateral  doctrine  incompatible  with 
the  principal  point  resolved  in  the  ease  of  Clere  and 
Brook,  viz.  the  preference  of  NMl  to  N"  14.  And 
though  that  learned  writer  proposes  to  rescind  the 
principal  point  then  resolved,  in  order  to  clear  this 
4ifficulty ;  it  is  apprehended  that  the  diflBculty  may 


»84  TOe  XXIX.    Descent    Ch.  in.  §  »5,  66. 

be  better  cleared  by  rejecting  the  collateral  docfrine, 
which  was  never  yet  resolved  at  all/^ 

6th.  **  Because,  by  the  reason  that  is  given  for  this 
doctrine  in  Plowden,  Bacon,  and  Hale,  (viz.  that, 
in  any  degree  paramount,  the  fffst  law  respecteth 
proximity  and  not  dignity  of  blood,)  N^'IS  ought 
also- to  be  preferred  to  N*I6,  which  is  contrary  to 
the  8th  rule  laid  down  by  Hale  himself.    (HistC. 

♦7th.  "Because  this  position  seems  to  contradict 
the  allowed  doctrine  of  Sir  Edward  Coke,  (Co.  Lit  12.) 
who-  lays  it  down,  under  different  names,  timtthe 
blood  of  the  Kempes  (alias  Sandies)  shall  not  in- 
herit, till  the  blood  of  the  Stiles  (alias  Fahfields) 
fail.  Now,  the  blood  of  the  Stiles  does  cettairijr 
not  fail,  tiH  both  N^9  and  N*  10  aie  ettxadi. 
Wherefore  N^  11,  being  the  blood  of  the  Kempes, 
ought  not  to  inherit  till  then.'* 

-8th.  ^*  Because,  in  the  case,  M.  12EdwanflV.  W. 
(Rtz.  Ab.  tit-  Descent,  2.  Bro-  Ab.  tit.  Descent,  88.) 
touch  relied  on  in  that  case  of  Clere  and  Brook,  it 
is  laid  down  as  a  rule,  ^^t  cestta/ que  doit  mhefH^ 
al^pere  doit  inheriter  al  jib.  And  so  Sir  Matthew 
Hale  says,  (Hist.  C.L.  243.)  that  though  the  lair 
excludes  the  father  from  inheriting,  yet  it  snbslSflitcs 
and  directs  the  descent  as  it  should  have' Been,  tW 
the  father  inherited.  Now,  it  is  settled  by  the  reso- 
hitibn  in  Clere  and  Brook,  that  N*  10  should  have 
inherited  to  Geoflfrey  Stiles  the  father  before  1^11' 
and  therefore  N*  11  ought  to  be  preferred  in  inherit- 
ing to  John  Stiles  the  son." 

86.  To  these  reasons  full  and  satisfactory  answers 
appear  to  us  to  have  been  given  in  a  tract  eflfe^led, 
«RemaTk5<m  the  krws  of  descents,  artd  on  the  reasons 
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assigned  by  Mr.  Justice  Blackstone  for  rejecting,  in 
his  table  of  descent,  a  point  of  doctrine  laid  down  in 
Plowden,  Lord  Bacon,  and  Hale," — published  in 
1779«*  And  therefore  the  substance  of  those  renmrks 
shall,  for  the  satisfaction  of  the  student,  be  here 
stated. . 

87.  On  the  first  of  SirWilliam  Blackstone's  reasons 
the  author  observes,  '*  that  the  three  introductory 
reasons  are  merely  speculative  ;  they  are  rather.  pre> 
liminary  observations  than  argum&dts  from  principle; 
of  course  the  remarks  must  be  of  the  same  nature. 
As  nothing  positive  can  be  determined  from  either, 
the  reader  will  judge  which  has  the  best  grounds  for 
presumption. 

<<  It  is  admitted,  that  the  present  point  was  not 
the  principal  question  in  the  case  of  Clere  and  Brook : 
however,  as  this  doctrine  was  laid  down  by  a  Judge 
sitting  in  court,  and  delivered  in  his  judicial  capacity, 
soiae  re^ct  is  due  to  his  sentiments.  And  though 
it  may  not  be  allowed  that  the  law,  delivered  obiter 
in  the  present  case,  was  founded  on  the.  same  sub- 
stantial reasons  which  Ted  to  the  final  judgement;  still 
he  will  not  contend  that,  because  it  was  delivered 
oldlery  it  was  therefore  less  reiasonable ;  or,  because 
it  was  said  to  be  confirmed  by  the  three  other  justices, 
that  it  was  not  their  opinion,  or  that  it  was  a  bad 
opaiion" 

On  the  seeond  reason,  he  remarks,  that  <<  the  re** 
port  of  Sir  James  Dyer  is  extremely '  short :  for  the  Dyer,  314. 
Court  were  unanimous  in  their  resolution.  But,  as  he 
hath  not  given  the  distinct  opinion  at  large  of  any  of 
the  Bench,  even  to  the  point  Before  them,  can  we 


■<»...»» 


'    *  By  Wittkin  Otgoode,  Esq.  of  LinooloVlnn,  sfUrwardt  Chief 
Justice  of  Low«r  Canada. 

Vol.  Ill,  Cq 
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Teasonably  expect  him  to  take  notice  of  any  c<dlat€iil 

matter  ?  If  we  wish  to  hear  the  argument3,  PlowdeB 

hath  reported  thorn.  If  we  are^not  satisfied,  whither  oaa 

Pro  Archia.    we  refer  ourselves  ?  May  it  not. hitherto  be  said*  £st 

ridiculum  fld  ea  qtuB Aabemusnikil  dioere^  qtuarere  fus 
habere  non  possumus?  Thus  stands  the  fact.  PIbwdefi 
^ves  a  comprehensive  report  of  the  case,  and  the 
doctrine  laid  down,  when  the  Court  gave  their  opinioQ. 
Dyer  reports  the  judgement  with  a  brief  state  of  tbe 
question,  but.  takes  no  notice  of  this,  -  nor  any  dther 
doctrine.  So  far  then  the  one  is  positive,  the  other 
neutraL  Are  we  now  to  discredit  the  rq>resetttatiohs 
of  the  former,  and  conclude^  froni  the  silence  of  the 
latter,  by  an  argument  made  up  of  incredulity  an^ 
imcertainty,  to  reject  the  only  teitiitiony  giveoi  and 
£Xtort  evidence  from  a  nullity  ?  This  were  to  support 
a  cause  in  the, most  effectual  manner.  From  Plowdeo 
jt  appears,  that  the  Chief  Justice  was.  present  when 
Manwoode  delivered  this  as.  law. .  What,  then,  can 
irve  infer  from  his  .silence,  except  his  consent  f'l 

To  the  third  he  replies,  that  ''  the  account,  fff^a 
by  Ploif^n,  is  .thus  subjoined  in  a  note  to  the  repoit 
of  the  case.  *^  Note,  in  the.  case  before  put,  where 
the.  purchaser  in  fee  dies  without  issue,  and  the  te^ 
|jier  of|  the  grandmother  on  the  part  of  the  fither 
claims  the  land,  as  heir,  and  the  brother  of  the  gtt^' 
grandmother  also  on  the  part  of  the  father  clsitos^^ 
land  as  heir,  many  were  qf  opinion,  because  ^^ 
was  no  nearer  heir  of  the  male  line,  the  brothel^  <^ 
the  g|;andmother  should  riot  be  preferred,  as  JtJ^ 
Manwoode  had  said,  but  that  the  brother  o£  the  great* 
grandmo|:her  should  be  adju(lged  heir,  for  hfe  blooi 
is  derived  to  the  purchaser  by  two  .males,  viz.  by  ^ 
father  and  grandfatlier ;  whereas  the  blood  pf  the 
brother  of  the  grandmother  is  derived  to  the  purchaser 
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but  by  one  male,  and  the  grandfather  was  not  of  the 
blood  of  the  brother  of  the  grandmother,  but  he 
.  was  of  the  blood  of  the  brother  of  the  great-grand* 
mother,  and  therefore  such  blood  iai  more  worthy. 
And  up<)n  this  I  put  the  question  again  to  Man- 
woode  in  the  J)resence  of  Harper,    an'dfher  of 'the 
justices  of  the  Common  Bench,  both  of  ^vhoni  held 
clearly  that  the  brother  of  the  grandmother  should 
be  heir  to  the  purchaser,,  and  not  the  brother  of  the 
great-grandmother,  because  the  foi'mer  iSs  neaifer  in 
blood  to  th6  pinrchaser  on  the  part  of  his  father; 
which  pi^oximfty  holds  place  on  the  part  of  female^ 
conjoined  by  marriage  to  males,  when  such  blood  is 
(mce  derived'by  a  male  to  the  first  purchaser.  And  ano- 
ther day  I  put  the  same  question  to  Mounson,  puishci 
judge  <tf  the  same  Bench,  and  he  was  of  the  same 
opinion  with  the  other  justices,  for  the  same  cause ;  and 
at  another  time  afleiwards,  I  put  the  same  question 
to  the  Lord  Dyer,  who  was  of  the  ^ame  opinion  also ; 
so  that  all  the  justices  of  the  Common  Bench  unani*    - 
moudy  agreed  in  the  riame  case,  that  the  brother  of 
the  purchaser's  grandmother  on  the  part  of  'the 
father,  should  be  preferred  before  the  brother  of  the 
porchansei^s  great  grandmother  on  the  part  of  the 

fethfer/' 

Tbua  the  SMie  repdrt,  which  tells  us  Ihat  many 
held  a  different  opihion,  tells  us  likewise,  that  this 
po^tioh  Injustice  Manwoode  was  confirmed  by  Jus- 
tice Harper,  Justice  Moiihsott,  and  Lord  Chief  Justice 
Dyer.  Therefore^  when  Lord  Bacon  and  Hale  adopted 
this  position,  they  had  the  unanimous  authority  of  the 
Bench  to  support  it :-  when  the  author  of  the  Com- 
mentaries disaltewed  this  po^itioni  he  was  justified  by 
lh«  scruples  of  many  bye^tanders  to  reject  it.    It  re^ 

Co  2 
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mains  to  be  inquired,  who  has  been  guided  by  the 
most  sufficient  reasons.  The  authority  must  surely 
preponderate  with  us. 

On  the  fourth  reason  he  observes,  that  "it  H»y  be 
a  matter  of  surprise,  that  the  firist  pointed  argumeqt 
against    Justice    Manwood,e's    position    should   be 

brought  from  a  topic,  so  irrelative  as  tha^;  of  symme* 

» 

try :  for  law  is  the  object  of  reason,  not  the.  subject 
of  delineation.    The  laws  of  descent  are  ri^ulated  b; 
the  analogy  of  their  principles,  Qot  by  the  symmetij 
of  a  table ;  and,   when  a  system  of  inheritimce  13 
established,  little  attention  is  paid  to  the  appearance 
it  may  make  in  a  scheme  of  genealogy.    Being  there- 
fore ,  confident,   and   meaning  to  prove,    that  our 
doctrine  is  founded  upon  legal  principles,  we  are  not 
careful  in  the  first  instance  for  the  subordinate  con- 
pern  of  symmetry.    And  in  this  spirit,  admitting  for 
a  moment  that  our  position  destroys  the  regularity  of 
the  table,  we  mean  to  defend  it  on  the  strong  .ground 
of  consistency.     For,  if  we  cannot  unite  both  quali- 
ties; if  a  sacrifice  must  be  made;  which  ^hall.we. 
surrender ?— thecongruity  of  our  principles,  or  the 
symmetry  of  their  delineation  ?  If  the  eye  be  offesnded. 
by  irregularity ;  to  avoid  this,  shall  we  disgust  the 
mind  by  incongruity  ?  Can  we  hesitate  which  to  give, 
up^  the  reality  or  the  representation,  the  subjIiSDce 
or  the  shadow?  Those  remarks  might  be  made,  if 
the  learned  author  meaned  to  apply  the  absolute  idea 
of  symmetry,  and  to  require  the  same  in  the  draught 
of  a  course  of  descent.  But  it  may  be  urged,  he  hatlv 
guarded  against  the  pertnesa  of  jjuph  interrogatories, 
by  specifying  the  symmetry  of  the  legal  course  o^' 
descents,  which  must  |>e  relative.    Jn  such  cfwe,  be- 
fore  we  can  confessi^.deny,  or  retort  the  charge,  iwft. 
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must  acquaint  ourselves  with  the  nature  of  the  thing 
destroyed ;  and  in  what  manner  it  is  connected  with 
the  subject.'* 

"  The  legal  course  of  descent  is  chalked  Out  by  the 
laws  of  inheritance :'  the  symmetry  of  which  course 
arises  from  a  due  exemplification  of  those  laws,  agree- 
ably to  the  principles  thereof^  And  it  is  constituted 
by,  and  can  only  exist  so  long  as  the  course  of  descents 
conforms  itself  to,  the  legal  principles  of  inheritance. 
The  idea  of  symmetry  is  Conceived,  and  regulated 
by  such  conformity,  ,in  which  sense  it  is  altogether 
relative.  In  short,  the  entire  and  regular  symmetry 
of  the  legal  course  of  descents,  is  nothing  more  than 
that  order,  which  is  observable  in  a  praxis  of  those 
principles,  whereby  the  course  is  directed. 

"  Thus,  the  legal  symmetry  of  the  table  will  finally 
resolve  itself  into  a  conformity  to  the  principles  of 
descent,  to  which  an  appeal  is  more  direct  than  to 
the  medium  of  delineation.  For  if,  by  any  position, 
one  of  the  principles  of  descent  is  violated ;  by  the 
same  will  this  symmetry  be  also  destroyed!" 

"  Let  us  then  compare  the  position  of  Manwoode 
with  the  principles  above  stated ;  and  we  shall  dis-  . 
cover  whether  the  charge  contained  in  this  fourth 
reason  be  well  founded." 

"  The  doctrine  laid  down  by  Manwoode  is,  that 
where  all  the  branches  or  descendants  of  the  male 
slock  are  extinct,  the  brother  or  sister  of  the  mother 
of  the  purchaser's  father,  or  N^^ll,  shall  inherit  and 
be  preferred  before  the  brother  or  sister  of  the  pur- 
chaser's great  grandmother,  or  N**  10,  for  whom 
Mr.  Justice  Blackstone  contends.'* 

"First,  in  point  of  dignity  of  blood,  the  claimants 
are  eqilal,  they  represent  female  stocks  of  the  pater- 

Co  S 
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Hal  line;  therefore,  iq)on  that  ground  merely^  the 
one  cannot  be  preferred  to  the  other ;  but, 

"  Secondly,  in  point  of  proximity,  it  is  obvious 
that  the  grandmother,  or  N''  1 1 ,  is  nearer  to  the  per- 
son last  seised  than  the  great  grandmother,  or  N*  10; 
on  which  account  the  representatives  of  the  former 
are  preferred  by  Justice  Manwoode/' 
.  <^  It  follows  then,  that  this  position^  being  supported 
by  the  principles  of  inheritance,  cannot  destroy  that 
regular  symmetry,  which  arises  from  a  conformity 
to  those  very  principles. 

4 

*^  On  the  contraiy,  let  a  person,  having  a  distinct 
and  perfect  conception  of  the  several  classes  of  dignity, 
with  the  notion  of  proximity  superadded,  view  the 
table  ;  he  will  trace  from  the  propositus,  and  expect 
that,  when  one^  class  is  exhausted,  the  number  denot- 
ing immediate  preference  will  be  affixed  to  the  nearest 
claimant  of  the  ensuing  class.    For  instance,  in  the 
male  stock  of  the  paternal  line  ascending,  he  will 
find  the  inheritance  regularly  given  to  the  nearest  re- 
presentative, first  to  the  uncles  and  aunts,  or  N^  7* 
then  to  tiie  great-uncles  and  aunts,  or  N""  8,.  and  so 
on,  till  the  class  is  exhatist.;  but  when  he  comes  to 
the  second  class,  or  female  stocks  of  the  paternal 
line,  he  will  revolt  at  the  preference  given  to  the 
more  remote  from  the  propositus,  and  contend  that 
the  legal  course  of  descents  is  destroyed  in  that  in- 
stance ;  and  that  the  violation,  thereof  .is  increased 
by  the  contrast  with  the. maternal  line,  where  due 
regard  is  paid  to  proximity^  and  the  re^ar  order 
preserved.** 

"  The  second  clause  of  this  fourth  reason  contams 
a  charge,  which  reduces  us  to  the  necessity  of  inquir- 
ing whether  the  matter  be  rightly  understood  between 
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US?  Whether  we  are  agreed  upon  terms  ?  Otherwise^ 
in  what  manner  can  this  position  ^'  destroy  the  con-> 
fltant  preference    of  inale  stocks/'  when»  hy  the 
question,  they  and  their  descendants  are  extinct? 
For  were  there  any  male  stocks,  or  their  rie{M?esenta- 
ttves  surviving,  th^  wotdd  certainly  succeed ;  and 
there  would  be  no  contest  between  the  present  com- 
petitors.    If  NMl  be  appointed  immediately  after 
,N**  9,  it  will  certainly  destroy  the   preference    of 
N^  1 0 :  but,  does  W 10,  being  the  representative  of 
Christian  Smith,   represent  a  mde  stock?  In  fact, 
.ishat  possible  pretaisions  can  either  of  the  claimants 
liicve?    That  both  are  of  the  paternal  line  is  granted ; 
Ibut  it  is  evident  that  the  brothers  and  sisters  of 
Cecilia  Kempe  and  Christian  Smith,  are  the  represen- 
^tatit^s   of  female  stocks-,  and,   be  the  preference 
given  to  either,  surely  the  <<  preference  of  the  male 
•stocks''  cannot  be  destroyed  thereby:   for,  as  the 
question  is  &irly  stated  by  a  learned  Chief  Baron,  Gilb.  Ten. 
*f  the  blood  of  the  father's  mother  was  preferred  to  ^^' 
.the  blopdofhis'grandmother^  being  hothjemale  bloods  i 
4Uflid  both  coming  under  the  consideration  of  ancient 
tenants^  the  nearer  tenant's  blood  was  preferred  to 
Ibe  more  remote^" 

**  But,  if  it  be  contended,'  that  the  blood  gf 
^Ghristifln  Smith  vMy  he  traced  through  the  male 
stocks  of  the  paternal  line,  it  is  granted.  But  may 
nob  the  blood  of' Cecilia  Kempe,  be  traced  through  a 
m^  stock  to  the  propmtus  likewise  ?  And,  as  Harper 
aagrs,  ^.  psoxiiQity  hdids  place  on  the  part  of  females  Flowd.  4S0 
conjoined  by  marriage  to  males,  when  such  blood  is 
lOftoa  derived  by  a  male  to  the  first  purchaser."  And 
such  itonaexion  with*  the  paternal  line  is  the  avowed 
leaMMBi  of  the  preference.  Lejrere  le  ailes  serd  heir 
at  purcbasouTf  et  mmf  le  frere  le  besailes,  pur  ceo 
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fue  il  est  plus  prochein  en  sanke  al  ptarchasour  del  port 
de  sapere.  The  laws  of  England  do  certainly  prefer 
the  descendants  from  the  male  and  female  stodcs  of 
the  paternal  line ;  aad,  should  any  system  overlook 
this  distinction,  it  would  be  no  difficult  matter  to 
controvert  it.  But,  in  the  present  case,  we  have 
nothing  to  apprehend  from  that  objection,  nor  "  from 

2Comm.228«  the  additional  reason  before  given;  for  what  is  it? 

the  argument  of  probability,  the  reasonable  proof 
required,  by  the  law,  that  the  claimant  be  next  of 
the  whole  blood  to  the .  person  last  in  possession,  (or 
derived  irom  '  the  same  couple  of  ancestors,)  which 
will  probably  answer  the  same  end,  as  if  he  couM 
trace  his  pedigree  in  a  direct  line  from  the  first  pur- 
cliaser/*  Now,  who  are  the  next  couple  of  ances- 
tors who  have  issue,  and  in  whose  &vouf.  the  arga- 
ment  of  probability  ought  to  weigh  ?  The  answer  is, 
Luke  and  Francis  Kempe;  from  whom  the  persoti 
last  in  poss^ession,  and  N*"  11,  are  both  UneaUycfe- 
spendjed.  Neverthdess,  the  author  of  the  ConiHicn- 
taries  contends  for  the  issue  of  William  and  Jane 
Smith,   a  more  remote  couple  of  ancestors ;.  not  r^ 

2ConuD.231..  collecting  his  observation,  that    "  the  higii^  ^ 

common  stock  is  removed,  the  more  will  even  Ae 
pi'obability  decrease.*' 

On  the  fifth  reason  he  remarks,  that  "  when  Ite 
reader  shall  be  made  acquainted  with  the  nature  of 
these  uncertainties  and  contradictions,  it  will' be  * 
matter  of  surprise,  that  a  learned  man  should  sigg«* 
them;  and  of  still  greater  surprise,  that  A  really 
learned  man  should  repeat  them.  In  the  first  pbcc, 
it  will   be  manifest,  by  consulting  the  work  oi^ 

Law  of  Inh.  ingenious  author  quoted,  that  the  charge  of  all  th<» 

^*  uncertainties  and  contradictions  is  brought  agato* 

the  first  grand  principle  of  the  laws  of  inheritance  j 
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and  therefore  this  charger  even  if  it*  were  Valid,  f» 
not  to  be  pointed  against  any  particular  application 
of  the  principle,  but  a^aifost  >  its  general  application* 
Hence  it  >  is  equally  to  be  brought  against  Justkie 
Blackstone's  position^  aa  againet  that  of  Manwoode/' 
"  The  charge  is  this :  —  "  Here  I  would  raise  a 
quere  or  duUfatur,  whether  the  descendants  from 
the  collateral  anoestors  of  the  several  classes^  (or 
N""  10»  II,  1%  13,)  are  inheritable  or  not,  before  the 
mother's  brother  (cm-  N*  14.)    And,  in  my  opinion, 
the  doctrine  seems,  either  way,  chargeable  with  some 
repugnance :  for,  on  the  one  hand,  if  they  are  to  bb 
preferred  to  the  mother's  brother  (as  I  conceive  the 
lawris),  then  it  dbrectly  impugns  and  impeaches  the 
rule,  which  gives  the  inheritance  ratione  prosimitaiis 
to  the  brother  or  sisters  of  the  patemal  grandmother, 
(or  N'  11,)  in  preference  to  the  brothers  or  sisters  of 
the  maternal  aunt  of  the  grandfather,  (or  N""  10,)  on 
this  foundation  as  it  is  alleged ;  because  proxima  noft 
rem$la  causa  in  jure  spectatur :  and,  if  the  descend- 
ants from  die  collateral  ancestors  are  not  to  be  pre- 
ferred to  the  modier's  brother,  but  to  be  totally  ex- 
cluded, this  would  be  absurd ;  forasmuch  as  then  the 
patemal  .  uncles  and  aunts  of  the  mother  and  the 
grandmother    of  the   patemal  line   should  not  be 
capable  of  inheriting;  when  the  descendants  from 
the  brothers  and  sisters  of  the  remotest  feme,  in  the 
diiect  line,  are  held  to  be  inheritable/' — ^That  is  to 
say,  it  is  inconsistent  that  the  principle  of  proximity 
shall  take  place  between  the  claimants  N"*  10,  11, 
12, 18,  and  not  between  them  and  N'*  14,  which  re- 
presents the  mother's  brother,  and  is  certainly  nearer 
than  aay  of  the  classes  above  mentioned.     Now  the 
leader  sees,  that  for  want  of  a  di^cretive  judgement, 
to  discovei;  that  the  said  several  classes  (^  coUatetul 
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ancestors,  tbough  more  remote  than  N"*  14,  yet  tbef 
are  of  the  paternal  line ;  the  iogeiuous  autllor  Qted 
has  perplexed  the  question  by  apply4f)g.  th^  tost  of 
proximity  between  them  and  the  mother's  brother, 
who  is  of  the  maternal  line,  and  cotnsequu^itly  ahall 
noit  inherit  till  the  paternal  Une  be  exhausted: 
whereas  that  test  should  never  be  applied,  but  where 
.  the  parties  are  equal  in  point  of  dignity.  Let  it  be 
further  observed,  that  this  charge,  futile  as  it  is,  is 
not  brought  particularly  against  N*  11,  the  class  for 
which  we  contend,  but  agtunst  the  several  clasta 
represented  by  N^  10,  11,  12,  13.  It  is  not  brought 
specifically  against  Justice  ManwQode's  positioii,  u 
Jliis  fifth  reason  would .  i^sinuatle|,  but  against  ^  the 
desc^dants  of  the  coUf^teral  aQcestocsof  the  higher 
classes ;"  among  others  comprehending J^fp  10, .  the 
iplass  for  which  l^r.  Justice  Blackstone  contends. 
.Poes  it  not  then  argue  a  great  degree  of  partiaii(y>  when 
ageneral  objection  is  brought  (good  or  bad,  nomatlex)^ 
not  to  regard  our  own  .c^q^  but  tp  ^K^foro^it  jigaiost 
.miother,  wbi?h,  J[>y  confession,  is  in  tb^.  same  prsdi- 
^icnent?  yet  the  auith<^  <^  the  Commeotsries,  wfaot^ 
own  position,  a^  faypuding  the  more  remote  clainuifit, 
i^  mo^t  obnoxious  to  this  censure,  disregarding  h^iHVp 
situation  hath  brought  the  whole  we^ht  ef  the 
change  on  the  devoted  system  of  Maawooda 

"  If  we  may  avail  ourselves  of  the .  opinion  of  this 
au};hpr»  where  he  simply  informs  us  what  the  \«v^ 
(not  what  it  ought  to  be,)  we  shall  find  that  he 
concujrs  witl) .  Justice  .Manwoode,  and  all  the  elder 
writers.  He  puts  the-CJoe  at  present  inqucsti<»» 
and  decides  it  tlius :  *^  If  the  male  stock  oi  the 
pa):ernal  line  is  totally  exiinct  at  the  death  of  the 
,  purchaser,  then  the  inhentaiioe  will  devolve  oa  the 

heirsof  the>/^er^j;irto/A5r,  orN«  11;  and,  whea they 
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are  extuict  before  entry,  then  it  goes  to  the  heirs  of 
the  grandfather's  mother,"  or  N^  10.  Again,  he 
justly  censures  the  reason  given  in  defence  of 
J.  Blackstone's  opinion,  that  more  of  the  purcha- 
ser's male  ancestors  have  been  descended  from  and 
bom  of  the  femes  in  the  higher  classes.  "  If  this  ^^  ^^  ^n*'- 
argument  must  be  allowed  to  hav^  any  force  at  all, 
it  proves  too  much ;  and  will  conclude,  \l[  it  concludes 
aiiy  thing,  for  tjie  highest  class,"  or  the  representa- 
tives of  Ann  Godfrey. 

*<  So  far,  then,  the  charges  of  uncertainty  and  con- 
tradiction, though  groundless,  were  not  pointed  by  the 
learned  writer  against  one  system  more  than  the 
other.  His  deliberate  opinion  supports  our  argu^ 
ment,  and  is  directly  contrary  to  that  of  Mr.  Justice 
Blackstone. 

*<  Again,  this  position  is  charged  with  "  establish- 
ing a  collateral  doctrine,  incompatible  with  the  prin. 
dpal  point  resolved  in  the  case  of  Clere  and  Brook." 
If  the  nature  of  this  collateral  doctrine'  had  been 
precisely  stated,  it  would  have  be^n  more  satisfac- 
tory }  as  then  we  might  have  gone  immediately  to 
the  point.  At  present  we  will  state  the  only  part  of 
the  case  which  carries  (as  we  conceive)  the  least  ap- 
pearance gf  incompatibilit;^. 

"  The  circumstance  that  would  most  strike  a  per- 
son unacquainted  with  the  principles  of  descent,  is, 

that  in  the  case  mentioned,  the  more  reipote  claim- 

...  •  '         •  •  ... 

ant  was  preferred ;  whereas  at  presept  we  contend 
for  proximity.  He  is  answered,  in  that  case  tlte 
more  remote  claimant  was  the  more  worthy  in  blood, 
whidi  shall  always  supersede  proximity ;  but,  in  the 
present  case,  they  are  equal  in  respect  of  dignity  of 
blood,  in  which  situation  we  can  only  resort  to  prox- 
imity.    We  do  not  mean  to  insult  the  learned  Judge, 
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by  proposing  this  as  an  objection  on  his  part ;  it  i§ 
unworthy  of  him  ;  and  we  have  only  to  lament,  that 
the  nature  of  the  charge  is  such,  that  we  can  only 
make  a  general  defence,  by  pleading  not  guilty.  To 
establish  this  incompatibility,it  should  be  proved  that 
N*'  10  is  more  worthy  than  N*"  11 :  this  hath  not  been 
attempted.  Therefore  if  the  reputation  of  the  Com- 
mentator did  not  prevent  us  from  making  hasty 
conclusions,  we  should  be  well  justified  in  treating 
this  charge  as  a  violent  assumption. 

"  On  our  part,  it  will  be  suflBcient  to  show,  that 
the  point  settled  and  the  point  contended  for,  do 
both  conform  to  the  principles  already  stated.  In  the 
first  instance,  the  claimant  took  on  account  of  dig- 
nity of  blood:  in  the  second,  that  principle  did  not 
operate.  N°  11  ought  therefore  to  take  on  account 
of  proximity.  We  shall  not  enter  further  into  the 
detail,  as  the  reader  can  easily  apply  both  cases  to 
the  same  system.  It  will  not  then  readily  appear,  in 
what  manner  this  position  can  establish  a  doctrine 
incompatible  with  the  point  settled.  ' 

"  Till  a  more  direct  charge  be  brought,  this,  we 
hope,  will  be  a  Sufficient  vindication ;  and  now  we  are 
upon  the  subject,  we  retort  the  accusation.  We  say, 
that  in  the  table  of  descent,  the  preference  given  in 
the  paternal  line  is  incompatible  with  the  preference 
given  in  the  matemalline.  And  as  we  disapprove 
of  general  charges  in  oiu"  own  case,  it  is  fitting  that 
the  objections  we  bring  should  be  particular. 

"  In  the  paternal  line,  Cecilia  Kempe  and  Christian 
Smith  are  female  stocks ;  and  the  representatives  of 
the  latter,  though  more  remote  from  tlie  person  last 
seised,  are  preferred  to  the  former  for  this  reason* 
because  their  blood  is  derived  to  the  person  last  seisea 
by  two  males.  ' 
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**  In  the  maternal  line,  Hannah  Willis  and  Susan 
Bates  stand  in  the  same  point  of  relation  with  the 
two  above  named,  the  difierence  of  line  excepted  ; 
and  though  the  representatives  of  Susan  Bates  derive 
their  blood  from  the  person  last  seised  by  two  males, 
and  are  precisely  in  the  same  predicament  with  those 
of  Christian  Smith,  with  respect  to  blood,  still  they 
are  not  preferred  in  the  maternal  line ;  which  is  iu* 
compatible. 

'<  ^rhe  fact  is,  that,  in  the  maternal  line,  the  table 
of  descent  is  properly  delineated  :  the  principles  of 
dignity  and  proximity  are  invariably  pursued  through- 
out :  in  the  paternal  line,  they  are  not.    No  wonder^ 
therefore,  that  th^y  are  incompatible.'' 
.  To  the  sixth  reason  he  replies — "  It  is  admitted 
that  Lord  Bacon  expresses  himself  in  these  direct     , 
terms :  **  In  amy  degree  paramount  the^rst,  the  law  re* 
specie^  pro^mityf  and  not  dignity  qf^  blood.**     But,. 
after  a.  tedious,  search,  we  could  find  no  such  terms 
nor  doqtrine  in  Plowden.      Perhaps  it  would  be  » 
difficult  matter  to  point  it  out ;  though,  to  discover 
thfe  opinion  really  delivered  on  the  occasion,  we  have 
only  to  refer  to  pa^449f  where  we  find  in  what  express 
terms  a  doctrine  is  laid  down,  altogether  contrary  to 
that  stated  in  the  reason.     "  If  one  claim  from  theTJowd.449. 
father's  mother,  and  another  claim  firom  the  great 
grandfather  direct,  the  latter  shall  be  preferred ;  et 
tmcin-e  l*dutre  est  plus  prochein  del  sanke,  mes  est. 
meins'digne  de  sanke** 

"Litoewise*  after  a  diligent  search,  we  could  find 
no  such  doctrine  in  Hale ;  and,  till  we  are  referred  to 
the  doctrine  we  cannot  find,  we  must  content  ourselves 
with  such  information  as  we  can  find.  His  first  rule 
is  this:  "The  law  prefers  the  worthiest  of  blood:  those  Hale  {list, 
of  the  male  line  shall  be  preferred  usque  in/?wi/w».^-^'^'*' 
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Again,  if  the  great  great  great  grandfather,  or  the 
great  great  great  grandmother  of  the  father  has  a 
brother  or  sister,  she  shall  be  preferred,  and  exclude 
die  mother's  brother,  though  he  is  much  vearer*^ 

"  Thus,  though  from  the  nature  of  the  thing  we 
cannot  strictly  ^tov^  that  no  such  doctrine  appears 
in  Howden  nor  in  Hale, '  still  we  have  brought  the 
best  possible  proof  from  Ateir  own  words  ;  whereby 
it  is  evident  they  put  fotth  doctrines  directly  con- 
trary to  thode  suggested.  For  more  satisfactory 
evidence,  we  refer  the  readers  to  their  respective 
works,  \^hich,  cotitraiy  to  the  laubable  precision  our 
author  usually  adopts,  he  hath  cited  at  large  without 
any  particular  refereiice.  Though  we  much  suspect 
that  their  researches  on  this  head  will,  like  our  own, 
be  fruitless." 

If,  then,'  it  be  allowed,  that  these  opinions  do  not 
in  anywise  appear,  it  is  impossible  they  should  appleaf 
.  as  the  reasons  given  for  any  particular  doctrine.  But 
if  the  avoWed  reasons  of  the  doctrine  we  support  be 
required,  Plowden's  have  been  stated.  Sir  Mattheir 
Hale  says,  •*  and  though  it  be  also  true,  that  the  gfeat 
grandmother's  blood  has  passed  through  more  niales 
of  the  father^s  blood  than  the  blood  of  the  grand- 
mother or  mother  of  the  father;  yet,  in  this  case, 
the  father's  mother's  sister  shall  be  preferred  before 
the  Ather's  grandmother's  brother,  because  they  are 
all  in  the  female  line,  viz.  cognati,  and  not  agnati ; 
and  the  father's  mother's  sister  is  nearest,  and  there- 
fore shall  have  the  preference  as  well  as  in  the  male 
line  ascending,  thefather^s  brother  or  his  sister  shaD 
be  preferred  before  the  grandfather's  brother." 

"  With  respect  to  Xbi-d  Bacon's  position,  we  shall 
simply  observe,  that,  as  it  is  totally  repugnant  to  the 
spfrit  of  those  laws,  whence  the  doctritie  of  descent 
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originates,  so  it  has  been  contradicted  by  every  writer 
on  the  subject,  and  is  therefore  inadmissible.     When 
we  recollect  the  obligations  in  general  science,  that 
are  due  to  this  •  sublime  and  penetrating  genius,  let 
not  this  mistake  be  remembered  ;  when  oiir  admira-     • 
tion  leads  u^  to  consider  him  as  some  superior  being, 
eveil  this  error  may  convitice  us  that  he  i^as  human. 
^'  Upon  the  whole,  then,  it  appears  that  Lord  Bacon 
itiistbok  the  reasoil  of  this  doctritie  entirely ;  suid  the 
author  of  the  Commentaries,  observing  the  error,  hith 
fin  wittingly  imputed  the  same  to  Plowden  and  Hale ; 
which,'  being  a  refutable  position,  'is  brought  to  create 
'&tf  ihcondstiency  iii  Hale's  doctrine.    Whereas,  the 
perfection  of  his  system  will  thereby  more  forcibly 
appear,  inasmuch  as  Nothing  irregular  can  possibly 
square  with  it.     How  far' the  multiplicity  of  learning, 
our  Author  ^as  obliged  to  consult,  may  have  occa- 
sioned this  Dttistake,  we  know  not ;  but  are  assured 
that,  however  his  system  may  be  continued,  he  will 
not  buffer  impiited  opinions  to  remain '  on  record 
against  tho^  respectable  characters,  so  contrary  to 
their  profbssed  selititii^hts,  a^d  which  reduce  them 
to  an  absurdity." 

On  the  seventh;  he  obisel'ves,  that  **  it-is  an  mean- 
trovertible  point;  that  the  blood  of  the  Kempesi  shall 
not  inherit  till  that  of  ithe  Stiles  fail.  There  is 
likewise  no  question, n  whether  it  fails  at  N*'9,  which 
bears  the  ndlne  of  Stiles.  But  the  case  is  not  alto- 
gether so  obvious  with  respect  to  N°10,  notwith- 
Stirfdii^  that  these  two  liumibers  are  coupled  together, 
as  if  one  and  the  same  reason  made  them  similar  in^^  « 

^nces.     For,  on  examination,  it  will  be  fouild,  that    ■ 
t^e  name,  to  which  that  number  is  affixed,  is  Smith. 
However,  oil  tfacihg  upwards,  we  shall  find  that; 
some  generations  bick,  the  greit  grandfather  of  John 
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Stiles  married  a  certain  Christian  Soiith ;  who  is  sup- 
posed to  have  representatives  still  living.  We  must 
therefore  admit,  that  a  portion  of  the  blood  of  the 
person  last  seised  may  be  traced  to  N"  10,  or  the  said 
Christian  Smith,  as  to  a  female  stock  of  the  paternal 
line,  and  not,  as  seems  by  the  reason  to  be  insinuated,  I 
as  if  it  were  of  a  degree  to  be  mentioned  in  point  of 
dignity  with  N**  9. 

^<  It  is  then  admitted,  that  the  blood  of  John  Stiles 
does  not  fail,  while  N""  10  exists. 

*^  But  it  will  likewise  be  found,  that  George  Stiles 
the  grandfather  married  Cecilia  Kempe.     Now,  ac- 
cording to  Sir  Edward  Coke,  *^  the  father  hath  two 
immediate  bloods  in  himy   the  blood  of  his  father 
and  the  blood  of  his  mother,  (or  Cecilia  Kempe)» 
^  and  both  these  bloods  are  of  the  part  of  the  father." 
And,  by  consulting  the  table  of  ancestors  in  the 
Commentaries,  B.  2.  c.  14.  it  will  appear,  that  the 
Smiths  contribute  one-eighth,  and  the  Kempes  one- 
fourth,  of  the  blood  of  the  person  last  seised ;  or,  to 
adopt  the  expression  of  the  ingenious  author  lately 
Law  of  inh.  cited,  ^*  the  grandmother  furnishes  a  double  portion 
^^'  '  of  consanguinity,   to  what  the   great  grandmother 

does."  It  is  then  evident,  that,  as  the  blood  of  John 
Stiles  does .  not  fail,  while  N^  10  exists,  so,  neither, 
does  it  fail,  while  any  of  the  representatives  of  the 
grandmother,  or  N^  11,.  exist 

^^  Since  this  is  necessarily  the  case,  how  shaQ  we 
account  for  the  distinction  so  visible  in  the  'text,  where 
the  name  of  Smith  is  omitted,  and  the  number  repre- 
senting it  is  found  in  such  worshipful  society ;  whereas 
great  care  is  taken  to  inform  us,  that  N"*  11,  though 
representing  a  much  nearer  relation,  is  of  the  blood 
of  the  Kempes,  and  therefore  to  be  postponed  ? 
'^  This  question  we  do  not  undertake  to  solve. 
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**  But  having  discovered,  what  was  unobserved  in 
the  present  reason,  that  when  the  name  of  Stiles  is  ' 
no  more,  still  the  blood  of  the  paternal  line  flows  in 
two  channels,  are  we  to  admit  the  conclusion  which 
appears  so  deliberate ;  or  are. we  to  advance  the  neg- 
lected N**  11,  whose  title  previously  preseiits  itself 
upon  a  regular  tracing,  and  in  maiiy  other  respects 
appears,  to  be  so  justifiable  ? 

"  If  we  advert  to  our  author's  own  computation  so 
lately  mentioned,  we  shall  perceive  that  the  relation, 
between  N^  11  and  the  person  last  seised,  is  much 
nearer  than  the  relation  betTween  N«  10  and  the  per- 
son last  seised.  However,  we*^  shall  avail  ourselves 
no'&rther  of  this  observation,  than  to  presume  it  is 
very  fair  ground,  whereon  to  produce  at  least  the 
simple  claim  of  N""  11 :  the*  ri^t  may  be  discussed 
afterwards.  . 

**  The  case  of  the  claimants  is  such  as  hath  been 
already  stated:  we  will  apply  to  a  decision  from 
which  there  will  be  no  appeal. 
'  **  The  reader  is  desired  to  cast  his  eye  on  the  table 
of  descents,  and  to  mark  in  what  degree'  the  two 
competitors  stand.  The  rule  to  guide  his  judgment 
is  thus  laid  down  by  the  author  0f  tiie  Commentaries. 
f*  In  order  to  ascertain  the  collateral  heir  of  John  2Comm.226. 
Stfles,  it  is,  in  the  first  place,  necessary  to  reciir  to 
his  ancestors  in  the  first  degree ;  on  default  of  which, 
we  must  ascend  one  step  higher,  to  the  ancestors  in 
the  second  degree ;  then  to  those,  of  the  third  and 
fourth ;  and  so  upwards  in  infinitum^  till  some  ances- 
tors be  found,  who  have  other  issue  descending  from 
them  beside  the  deceased,  in  a  parallel  or  collateral 
line. '  From  these  ancestors  the  heir  of  John  Stiles 
must  derive  his'  descent ;"  as  the  question  is  now 
coteerning  the  collateral  heir.     In  obedience  to  this 
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rule,  let  us  recur  to  the  first  degree ;  ancestors  there 
are  none  Uving ;  to  the  second^  by  the  question  thej 
sure  extinct  In  the  thirds  we  find  N""  ll*  or  the  re- 
presentatives of  the  paternal  grandjnother.  If,  tor 
the  sake  of  speculation,  we  pursue  our  inquiries,  we 
may  find  collateral  ancestors  in  the  fourth  degree,  or 
N""  10 ;  hut  the  inheritance  is  psevioualy  vested^  it  is 
cast  on  N""  11.  Again,  in  the  Commentaries,  we  find 
2Corain.223.  this  direction :  ^<  In  order  to  keep  the  state  of  John 

Stiles  as  nearly  as  possible  in  the  line  of  his  purchasing 
ancestors,  it  must  descend  to  the  nearest  couple  ^an- 
cestor$9  that  have  left  descendants  behind  them.'' 
Those  ancestors,  who  have  left  descendants,  are  Luke 
Kempe  and  Frances  Holland,  and  William  Smith  and 
Jane  King.  Can  it  now  remain  a  doubt  whidi  is  the 
nearest  couple,  or  whose  issue  shall  succeed  ? 

<<  Such  being  the  case,  we  cannot  possibly  admit  of 
the  conclusion,  '<  that  N""  11,  being  the  blood  of  the 
Kempes,  ought  not  to  inherit  till  N"*  10  is  extinct" 
For,  to  retort  the  distinction  so  invidiously  made  in 
this  seventh  reason,  N""  10  represents  the  blood  of  the 
Smiths,  and  is  not  descended  from  so  near  a  couple 
of  ancestors  as  N""  1 1,  and  therefore  we  are  authorized 
to  inquire,  why  has  not  their  issue  the  same  degree  of 
preference  in  the  table,  that  we  are  taug^  to  ^ve 
them  by  the  text  ? 

"  With  regard  to  the  eighth,  he  remarks,  that  "this 
reason  has  a  most  formidable  appearance.  The  ap- 
proaches  are  perfectly  regular.  Two  authorities  are 
brought  to  establish  a  point  of  doctrine ;  which  paint 
is  Applied  to  a  case  resolved,  and  the  inference  seems 
fiital  to  our  system.  To  make  a  regular  defence,  it 
is  our  duty  to  examine,  whether  the  authorities  and 
acknowledged  maxims  of  descent  do  support  such  a 
doctrine  j  then,  whether  it  is  well  applied  to  the  case 
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fesolved;    and  whether   such    inference  follows  of 
necessity. 

"  The  first  authority  is  from  the  Year  Book,  Mich. 
J8  Edw.  IV.  12.    The  case,  m  which  the  rule  was 
originally  introduced,  is  thus  stated.     **  Wliere  a  man 
purchases  land,  and  dies  without  issue,  and  without 
heir  on  the  part  of  his  father,  his  next  heir  on  the. 
pait  of  his  mother  shall  have  the  land.     And,  if  a 
man  purchase  land,  and  hath  issue  and  dies,  and  the 
issue  enters  and  dies  without  issue,  and  without  heir 
on  the  part  of  his  father,  that  is  to  say,  on  the  part 
of  the  father's  male  ancestors,  that,   in  such  case, 
the  heir  on  the  part  of  the  mother  of  his  father,  that 
is  to  say,  of  his  paternal  grandmother,   ought  to 
inherit :  Jbr  he^  who  ought  to  inherit  the  father^  ought 
to  inherit  the  son.     Catesby  moved,  that  where  the 
issue  was  once  seised,  that  the  descent  was  cast  in  the 
blood  of  the  father ;  therefore  it  shall  never  resort 
I  to  the  blood  of  the  father's  mother,  &c. ;  no  more 
than  where  a  man  purchases  lands,  and  dies  without 
issue,  where,  if  the  land  descends  to  the  heir  of  the 
fitther  on  account  of  .the  dignity  of  blood,  who  is 
seised  and  afterwards  dies  without  issue,  and  without 
heir,  then  the  blood  on  the  part  of  the  mother  ought 
not  to  inherit :  for  it  is  different  blood.     To  wljich 
it  was  answered,   that   the  cases   are  by  no  means 
similar :  for,  when  the  inheritance  descends  to  col- 
lateral blood,  it  shall  not  resort  to  other  blood,  &c. 
But  it  was  held,  that  if  a  man  purchase  land  and 
has  issue,  who  takes  the  land  by  descent,  and  after- 
wards the  issue  dies  without  issue,  and  without  heir 
on  the  part.of  the  father,  that  the  heir  on  the  part  of 
the  son's  mother  ought  not  to  inherit ;  for  he  is  not 
rfthe  blood  of  the  first  purchaser,  that  is,  he  is  not 
of  the  blood  of  the  father :  but  \he  heir  of  the  son, 
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x>n  the  part  of  ailes,  that  is,  of  the  mother  of 
father,  ought  to  inherit,  &c.  quOd  nota.** 

"  Such  is  the  first  authority }  and  before  we  ms 
$tny  remarks  on  the  manner  in  which  k  is  applied, 
must  express  our  surprise,  that  an  argument  shoi 
be  drawn  from  a  case,  that  we  might  justly  cite  in  si 
port  of  our  own  system.    For,  the  question  bet 
Manwoode  and  Justice  Blackstone  is  this ;  when 
the  representatives  of  the  male  stock  of  the  patei 
line  are  extinct,  who  shall  succeed  ?  The  former 
the  heir  of  the  ailesi    the  latter,    the  heir  of 
besailes :  but,  what  is  most  singular,  to  support 
argument,  an  authority  is  brought,  which  upon 
same  question  gives  the  succession  to  the  ailes:  ^* 
heir  of  the  son,  on  the  part  of  the  aileSt  ought 
inherit/* 

"  The  next  authority  to  support  the  point  of  dt 
brine  is  a  quotation  from  Sir  Matthew  Hale. 
shall  take  the  liberty  of  making  a  larger  extract, 
by  the  context  the  reader  may  comprehend  the 
scope  of  his  meaning. 

*'  If  the  son  purchases  land  in  fee  single  ^and 
without  issue,  those  of  the  male  line  ascending,  u$^ 
ad  infinitum,  shall  be  preferred   in  the  descent 
cording  to  their  proximity  of  degree  to;  the  son. 
therefore  the  father's  brothers  and  sisters,  and 
descendants,  shall  be  preferred  before  the  brothei 
the  grandfather  and  their  descendants;  and  if 
&ther  had  no  brothers  nor  sisters,  the  grandfath< 
brothers  and   their  descendants,   and,   for  want] 
brothers,  his  sistera  and  their  descendants,  shafl 
preferred  before  the  brother  rf  the  great  grandfal 
for  although,  by  the  law  of  England,  ihe  father 
grandfather  cannot  immediately  inherit-to  the  son,  j 
the  direction  of  the  descent  to  the  collateral  ascend] 
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line,  is^  as  much  as  if  the  father  and  grandfather  had 
-  been  by  law  inheritable,  and  should  have  inherited  to 
the  son  before  the  grandfather,  and  the  grandfather 
before  the  great-grandfather  j  and  consequently  if  the 
father  had  inherited  and  died  without  issue,  his  eldest 
brother  and  his  descendants  should  have  inherited, 
befcre  the  younger  brother  and   his-  descendants; 
and,   if  he  had  no  brothers  but  sisters,  the  sisters 
and  their  descendants  should  have  inherited  before 
his  uncles,  or  the  grandfather's  brothers  and  their 
descendants ;  so,  though- tiie  law  of  England  excludes 
the  father  from  inheriting,  yet  it  substitutes  and  di- 
rects the  descent,  as  it  should  have  been^  had  the 
father  inherited,  viz.  it  lets  in  those  first,  that  are  in 
the  next  degree  to  him.**' 

"  Such  is  the  second  authority;  and  it  is  presumed 
the  reader  wilt  be  of  opinion,  that  by  this  detail  the 
learned  Chief  Justice  meant  to  exemplify  the  doctrine 
of  proximity  by  its  several  degrees ;  and  to  inform  us, 
that  though  the  father,  grandfather,  and  great-grand- 
father cannot  immediately  inherit,  still  we  must  resort 
to  them  as   to  the  stocks  wl^ence  we  are  to  trace 
proximity  and  primogeniture.     And  to  this  rule  he 
hath  referred  the  matter  at  present  in  question,  which 
he  hath  stated  and  decided  in  the  following- terms. 
"  When  the  son  is  once  seised,  and  dies  without  issue, 
his  grandmother's  brother  (or  N"*  11.)  is  to  him  heir 
of  the  part  of  his  father ;  andj  being  nearer  than  his 
great-grandmother's  brother,  is  preferred  in  the  de-^ 
scent."  •  An  opinion,  so  clear  and  decisive  on  the 
question  itseli^  will  allow  us  to  pay  little  regard  to 
the  construction  put  on  a  detached  sentence  from 
the  same  authority,  in  order  to  support  a  contrary 
argument.     And  here  we  must  observe,  that  though 
it  be  allowable,  where  an  author  involves  himself  in 

.     Dd  3 


405 


406  Title  XXIX.    Descent.    Ch^iu.  S  87- 

cpntradictions»  to  oppose  one  part  of  his  doctrine  to 
another ;  still  it  is  to  the  last  degree  uncandid,  when 
he  is  consistent,  to  force  a  distinct  assertion  into  the 
service  of  an  argument  that  he  disavows* 

<<  Upon  the  whole^  we  think  the  citation  from 
Hale  a  veiy  full  comment  on  the  dictum  advanced  in 
the  Year  Book.     And  that  the  learned  author  so  un- 
derstood the  same,    is  obvious  from  the  following 
2Conitt*226.  passage:  **  Now,  here  it  must  be  observed,  that  the 

lineal  ancestors,  though  (according  to  the  first  rule) 
incapable  themselves  of  succeeding  to  the  estate, 
because  it  is  supposed  to  have  already  passed  them, 
are  yet  the  common  stocks,,  from  which  the  next 
successor  must  spring/' 

<'  Thus  then  we  admit  both  authorities ;  but,  what 
is  most  material,  we  see  on  what  occasion  and  to  what 
intent  they  were  originally  laid  down.  When  there- 
fofe  they  shall  be  cited  to  establish  a  future  argument^ 
we  shall  know  bow  far  their  influence  extends ;  and» 
knowing  to  whom  the  inheritance  was  given,  we  may 
judge  with  what  propriety  a  reference  is  made  thereto. 
But,  if  these  very  authorities^  be  advanced  for  the 
purpose  of  giving  the  inheritance  to  another,  wBat 
shall  be  .then  said  ?  Shall  we  not  ask,  is  it  candid  to 
adopt  a  rule  and  to  apply  it  so  as  to  produce  a  conse- 
quence, totally  different  from  the  original  conclusion  ? 
For  it  is  evident,  that  the  purpose  of  introducing 
these  authorities  was,  to  collect  an  inference  or  point 
of  doctrine  therefrom,  which,  though  not  delivered 
in  express  terms,  is  nevertheless  made  and  adopted* 
To  have  stated  it  openly  would  have  alarmed  the 
reader;  but  the  doctrine  insinuated  is,  that  on  account 
of  the  rule  cestui/  que  doit  inheriter  alpere  doit  inheriter 
aljits^  in  searching  for  the  heir  of  the  son^  we  ought 
to  trace  f irom  \h^  father ^  as  from  the  propositus.    Re* 
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ference  is  then  made  ta  the  case  of  Qere  and  Brook, 
for  reasons  that  we  shall  presently  discover.  How^ 
ever,  in  the  first  place,  it  is  presumed  no  such  doc- 
trine can  be  gathered  from  the  authors  cited ;  and 
we  have  now  to  examine  whether,  if*  it  be  a  point,  it 
is  consistent  with  the  laws  of  descent. 

''  First,  that  the  learned  Commentatcnr^  in  a  form^ 
instance,  put  a  much  more  liberal  construction  on  the 
dictum  in  the  Year  Book,  may  be  gathered  front  the 
following  passage. 

"  This,  then,  is  the  great  and  general  principle,  2  Coinni.223; 
upon  which  the  law  of  collateral  inheritances  de|iends ) 
that,  upon  &ilure  of  issue  in  the  last  proprietor,  the 
estate  shall  descend  to  the  blood  of  tiie  first  purchaser ; 
or  that  k  shall  result  back  to  the  heirs  of  the  body  of 
that  ancestor,  from  whom  it  eitii^  really  has,  or  is 
supposed  by  fiction  of  law  to  have,  originally  de- 
scended: according  to  the  rule  laid  down  in  the 
Year  Book,  Fitzherbert,  Brook,  and  Hale,  that  he, 
vho  would  have  been  heir  to  die  father  of  the  de- 
ceased** (and  of  course  to  the  mother  or  any  other 
purchasing  ancestor)  "  sliall  also  be  heir  to  the  son.*^ 
Now,  if  any  one  chose  to  adopt  the  passage  contained 
in  the  above  parenthesis,  in  the  same  manner  as  the 
dictum  in  the  Year  Book  is,  in  the  present  case,  ap- 
{died  to  make  the  fkther  become  the  propositus  ^  it 
might  thereby  be  proved,  that  as  he,  who  would  have 
been  heir  to  the  mother,  shall  also  "be  heir  to  the  son„ 
80  therefore  the  mother  ought  to  become  the  persona 
proposita. 

"  Secondly,'  in  contradiction  to  this  doctrine  is  the 
approved  maxim,  Seisinajacit  stipitem;  and,  *•  as  the  2Comm,209. 
seisin  of  any  person  makes  him  the  root  or  stock, 
from  which  all  future  inheritance  by  right  of  blood 
n^ust  be  derived,"  cm  the  authority  of  the  Conjmen*-  W.  228. 

Dd  4 
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taries,  which  also  tell  us  that  "  the  law  only  requires 
that  the  .claimant  be  next  of  the  whole  blood .  to  the 
person  last  in  possession/'  we  conclude  that ,  tke 
son  being  the  person  last  seised,  lie  shall  be  the 
root  or  stock  from  which  such  inheritance  must  be 
derived. 

"Thirdly,  if  we  are  to  trace  from  the  father,  it  will 
introduce  universal  confusion ;  it  will .  confound  tlie 
distinction  made  by  Sir  Edward  Coke,  "  that  the 
father  hath  two  bloods  in  him,  by .  which  means  the 
father's  mother,  though,  of  the  female  line  to  him, 
is  of  the  male  line  to  the  son.'*  For,  if  we  are  to 
trace  from  the .  father,  his  mother  n^ust  be  of  the 
female  line  to  the  son ;  and,^  what  is  still  more  in- 
jurious, in  such  case  the  whole  maternal  line  will  be 
totally  excluded,  for  there  is  no  privity  of  blood  be- 
tween the  father  and  the  line  of  the  mother. 

"  Thus  have  we  endeavoured  to  prove,,  that  no 
such  point  has  been  nor  can  be  established.  We  now 
'  contend,  that  the  case  to  which  it  is  applied^  the  reso- 
lution  in  Clere  and  Brook,  is  indirectly  stated.  It 
was  there  settled,  that  the  heir  of  Dorothy  Young, 
the  paternal  grandmother  of  the  person  last  seised, 
should  succeed  in  preference  to  Edward  Clere  his 
mother's  brother ;  that  is,  N°  1 1  shall  succeed  to  John 
Stiles  the  son.     Whereas  we  are  told  in  the  Com- 

%  ... 

mentaries,  who  might  or  should  have  succeeded  to 
Geoffi-ey  Stiles  the  father.  That  N**  10  should  have 
inherited  to  Geoffrey  Stiles  the  father  before  NMl. 
This  may  be  true,  if  John  Stiles  the  son  had  never 
been  seised ;  but,  the  contrary  being  the  case,  there 
was  no  question  who  should  have  inhepted  the  father, 
The  matter  settled  was,  tliat  N\ll  should  inherit  the 
son.  This  indirect  stating  of  the  case  leads  us  to  the 
:    :   reason  why  the  point  above  mentioned  was  attempted 
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to  be.estahlished.     It  was  introduced  with  a  view  to 
discard  the  son ;  and  that  the  father  should  beccHne 
the  propositus  or  root,  to  whom  N*  10  is  exactly  in 
the  same  relation  as  N*  1 1  is  to  the  son.    Now,  can 
there  be  a  more  presumptive  proof  how  far  the  judge- 
ment is  here,  sacrificed,  than  the  forced  construction 
put  upon  different  texts  in  order  to  establish  a  point 
for  the  purpose  of  getting  rid  of  the  son  ?   For,  when 
once  that  is  effected,  when  once  we  trace  from  the 
father,  N^.  10  will  certainly  inherit     But,  as  the  fact 
is  otherwise,  as  the  son  is  the  person  last  seised,  shall 
not.  N°  1 1  confessedly  succeed  ? 
.   *l  The  negative  application  of  the  rule  'is  this : 
Because  the  issue  of  Luke  and  Frances  Kempe,  or 
N**  11,  should  not  have  inherited  to  the  father,  there- 
fore  they  shall  not  inherit  to  the  son.    Now  it  is  cer- 
.tain,  that  not  one  person  of  those  represented  in  the 
table  of  descents,  ftom  N**  14  to  N**  20  inclusive,  shall 
ever  inherit  the  father ;   but  who  will  be  found  to 
contend,  that  therefore  not  one  of  them  shall  inherit 
the  son  ? 

"  However,  by  virtue  of  this  liberal  rule,  John 
Stiles  is  utterly  excluded,  as  though  he  had  never 
existed ;  notwithstanding  we  are  told  by  the  author 
himself  that  John  Stiles  held  the  land  as  a  feud  of 
indefmite  antiquity.  Let  us  then  for  a  moment  admit 
of  the  delusion,  and  refer  ourselves  to  Geoffrcy  Stiles 
the  father.  Now,  if  the  heirs  of  .Christian  Smith  shall 
inherit  John  Stiles,  as  by  the  table  they  do,  by  parity 
of  reason,  must  not  the  heir  of  Ann  Godfrey  succeed 
to  Geofirey  Stiles  ?  To  hesitate  were  useless ;  their 
respective  relation  is  the  same ;  if  the  heirs  of  the 
great-grandmother  shall  succeed  in  one  instance,  they 
shall  in  another,  or  there  is  no  virtue  in  consistency. 
Nevertheless,  haying  once  secured  Geoffrey  Stiles  as 
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the  propositus^  the  system  of  the  table  of  descente  is 
deserted ;  and  appeal  is  made  to  the  resolution  in 
Clere  and  Brook  :  so  that,  when  Justice  Manwoode 
argues  rightly  frbm  the  son,  the  doctrine  is  repi^ 
hensible ;  whereas  no  scruple  is  made,  in  tracing  froor 
the  father,  to  admit  the  same  arguments. 

^<  To  pursue  the  proposed  plan  of  defence,  we 
idiould  continue  to  examine  whetiber  such  inference 
follows,  as  is  suggested  from  tlie  stating  of  the  case 
resolved.  But  we  are  prevented  by  the  express  pro- 
hibition of  our  author :  who,  perhaps  not  thinking^ 
he  should  ever  adopt  a  contrary  opinion,  hatfa  in 
e£fect  told  the  student,  that  if  any  case  be  put 
except  as  from  John  Stiles,  he  should  not  admit  it 
2Comm.24a.  fhe  words  are, — "  The  student  should  bear  in  mind 

that,  during  this  whole  process,  John  StOes  is  sup* 
posed  to  have  been  last  actually  seised  of  the  estate ; 
for,  if  ever  it  comes  to  vest  in  any  other  person  bs 
heir  to  John  Stiles,  a  new  order  of  succession  must 
be  observed  upon  die  death  of  such  heir ;  since  he^. 
by  his  own  seisin,  now  becomes  an  ancest&r  or  stifeSf, 
and  must  be  put  in  the  place  of  John  S^s.'' 

**  Had  we  previously  attended  to  this  admonition,, 
we  should  have  found  that  our  arguments  against  the 
appointmeiit  of  George  Stiles  the  father,  as  the  stipeSf 
were  needless ;  for  in  such  case  a  new  order  of  suc- 
cession must  be  observed,  and  the  student  is  fore- 
warned accordingly.  Can  we  therefore,  with  any 
propriety,  pursue  our  inquiries  respecting  the  infer- 
ence, when  we  are  forbidden  to  admit  the  proposi- 
tion? 

**  Upon  the  whole,  we  presume  to  have  shown,  that 
of  the  foregoing  reasons,  the  first,  second,  and  third, 
axe  merely  speculative  j  the  fburth  is  drawn  from  aa 
im^plicftble  medium,  and  a  charge  which  is  centra- 
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dieted  by  the  express  words  of  Flowden ;  the  fiflli 
depeuds  upon  a  distorted  authority,  and  violent  as- 
sumption;  the  sixth  on  a  misquotation;  that  the 
seventh  involves  a  contradiction  between  the  table  and 
the  text ;  and  of  the  eighth  it  will  not  be  deemed 
intemperate  to  say,  that  it  coUects  a  point  of  doctrine 
from  authorities  by  which  that  doctrine  is  opposed, 
which  point  is  applied  to  a  case  we  are  directed  not 
to  allow,  and  from  which  an  inference  is  drawn, 
though  we  are  enjoined  not  to  admit  of  the  premises/'* 


*  ji  case  exactly  in  point,  arose  on  the  Midland  Circuit  in  1805» 
and  was  intended  to  have  been  iurgued  in  Westminster  Hall,  but 
was  compromicted.  Several  eminent  counsel  were  however  con- 
sulted, among  whom  was  the  late  Mr.  Seijeant  Williams  ;  and  they, 
were  all  of  opinion  that  Sir  W.  Blackatone*s  doctrine  was  wrong*. 
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Section  1. 

nnHE  rules  laid  down  m  the  preceding  chapter 
•^    respecting  the  descent  of  estates  in  possession, 
do  not  apply  to   the  descent  of  estates  in  remainder 
and  reversion,  expectant  on  an  estate  of  freehold. 
Because  where  there  is  a  preceding  estate  of  free- 
hold, the    actual  seisin  is  in  the  possessor  of  thdt 
estate,  not  in  the  person  entitled  to  the  estate  in 
remainder  or  reversion. 
Remainders,       2.  It  follows  from  this  principle,  that  where  a 
to^t^Heirs   P^^son  entitled  to  an  estate  in  remainder  or  rever- 
of  the  Per-    sion,  expectant  on  a  freehold  estate,  dies  during  the 
they  first       continuance  of  the  particular  estate,  the  remainder 
vested.  or  reversion  does  not  descend  to  his  heir ;  because  he 

never  had  a  seisin  to  render  him  the  stock  or  root 
of  an  inheritance  :  but  it  will  descend  to  tlie  person 
who  is  heir  to  the  first  purchaser  of  such  remainder 
or  reversion,  at  the  time  when  it  comes  into  pos- 
session. 
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«.  Thus  it  was  laid  down  by  the  Court  of  K.  B,,  Ratdiffe's 

Case 

in  34  Eliz.  that  "  Of  a  reversion  or  remainder  ex-  3  Rep.  42  a. 

pectant  on  an  esrtate  for  life,  or  in  tail,  there  he  who 

claims  the  reversion  as  heir,  ought  to  make  himself 

heir  to  him  who  made  the  gift  or  lease ;  if  the  rever- 

sion  or  remainder  descend  from  him :  or  if  a  man  pur-  1  lost.  14  a. 

chase  such  reversion  or  remainder,  he  who  claims  as  "'  ^' 

heir  ought  to  make  himself  heir  to  the  first  purchaser." 

4.  In  the  case  of  Kellow  v.  Rowden  it  was  held  Tiu  17.  §  28. 
bj  all  the  Judges,  that  where  an  estate  for  life  or  in 
tail  is  created,  and  the  reversion  in  fee  expectant 
thereon,  descends  from  the  donor  or  settlor,  through 
several  intermediate '  heirs,  before  it  falls  into  pos- 
session;   every  person  claiming  it  by  descent  must 
make  himself  heir  to  the  donor  or  settlor,  and  take 
it  as  such :  and  not  as  heir  to  the  intermediate  heirs 
who  need  not  be  so  much  as  named  in  an  action 
brought  against  the  person   so  acquiring  the  pos- 
session, as  heir  to  the  donor  or  settlor.     For  the 
intermediate  heirs  never  had   such  a  seisin  as  to 
transmit  the  reversion  from  them,  by  descent,  to  any 
person  who  was  not  heir  to  the  donor  or  settlor. 

5.  D.  Smith,  in  consideration  of  his  marriage  with  Jenkins  v. 
Sarah  Madey,  in  17l6>  settled  the  premises  in  question  2  Wils.  45. 
to  the  use  of  himself  and  the   said  Sarah,  during 
their  natural  lives,  and  the  life  of  the  survivor  of 
them,   remainder  to  the   heirs  of  the  body  of  the 
said  Sarah  by  the  said  David ;  remainder  to  the  said 
David,  his  heirs  and  assigns  for  ever.  .  There  was 
issue  of  the  marriage  one  daughter,  named  Eliza- 
beth, and  no  other  child.     Upon  the  death  of  the 
said  Sarah,  David  Smith  married  a  second  wife,  and 
by  her  had  issue,  Ann,  fiie  lessor  of  the  plaintiff,  and' 
no  other  child.  -  Elizabeth  the  daughter  of  the  said 
David  by  Sarah  his  first  wife,  intermarried  with  John' 
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Waters,  and  upon  that  marrii^^  David  Smith  deli- 
vered up  the  possession  of  the  premises  to  John 
Waters^  but  did  not  execute  any  conveyance  thereof 
to  hinu  In  1738  David  Smith  died»  leaving  issae 
only  Elizabeth  by  his  first  wife,  smd  Ann  by  his 
second  wife ;  and  about  twelve  months  after,  Eliza- 
beth died,  leaving  issue  one  son,  who  was  bora  after 
the  death  of  David  his  grandfather,  and ,  died  an 
infant,  socm  aft^  the  death  of  his  mother.  The 
said  David  Smith  had  no  brother,  but  left  a  sister 
named  Jane  (married  to  one  Gilbert)  who  was  heir 
at  law  to  Elizabeth  the  daughter  of  David  Smith, 
by  his  first  wife,  and  to  her  son  ;  and  upon  the  death 
of  John  Waters,  Gilbert  and  his  wife  entered  on  the 
premises*  Ann,  the  daughter  of  David  Smitik  by 
his  second  wife,  claimed  the  estate,  as  heir  at  law  to 
her  father,  and  brought  an  ejectment  against  Gilbert 
and  his  wife. 

Serjeant  Wilson  reports  the  Court  to  have  beea  of 

opinion  that  Ann  had  no  title  to  the  premises.    Bot  it 

is  truly  observed  by  Mr.  Watkins,  in  his  Essay  on  the 

2d  edit.  143.  Law  of  Descents,  that  the  judgement  is  evidently 

"^  ^  ^''        misstated,  or  wrongly  printed ;  that  in  a  note  of  this 

case  taken  by  Mr.  Serjeant  Hewit,  afterwmds  Lord 
Chancellor  of  Ireland,  the  adjudication  is  thus  given : 
— "  In  this  case  it  was  clearly  agreed,  that  by  the 
settlement  of  171 6,  David  Smitii  was  tenant  fbr  life, 
his  wife  was  tenant  in  tail,  with  the  reversion  in  David 
Smith :  and  thereupon  this  point  was  made,  whedier 
the  reversion  in  fee  descended  upon  the  two  daughters 
of  David  j  viz.  Elizabeth  by  his  first  wife,  and  Ann 
by  his  seeond  wife,  in  such  manner  as  that  upon  the 
determination  of  the  estate  tail  which  descended 
upon  Elizabeth,  and  from  her  upon  her  son,  and 
expired  by  his  deatii  without  issue,  it  should  go  in^ 
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moieties ;  viz.  one  moiety  to  Ann,  and  the  other  to 
the  heirs  of  Elizabeth ;  or  whether  it  should  not  go 
all  to  Ann  as  heir  to  her  father,  who  was  last  actu- 
ally seised  of  the  reversion.'* 

The  Judges  were  of  c^inion,  ^that  though  the 
reversion  descended  upon  the  two  daughters  of  David 
on  his  deaths  yet  they  were  not  actually  seised  of  that 
reversion  during  the  continuance  of  the  estate  tail, 
but  the  same  was  expectant  tliereon ;  and  as  whoever 
takes  by  descent  must  take  as  heir  to  him  who  was 
hst  actually  seised,  therefore  Ann  took  the  reversion  * 
wholly  as  heir  to  her  father.  And  as  to  tins,  llnst.14^ 
15.  and  Kellow  v.  Rowden,  in  Carthew  and  Shower,  3  Bob.  k  Pu). 
were  held  to  be  authorities  in  point.*'  D^ V.  Hut- 

Lord  Al  vanley  has  observed  that  the  preceding  case  Jf"-  . 
was  misstated  in  Wilson ;  as  all  the  reasoning  showed  Searle, 
it  must  have  been  determined  in  favour  of  the  lessors  ^^""fp,®"'* 

Rem. 561. 

of  the  plaintiff.  6th  ed. 

6.  A  right  to  an  estate  in  remainder  or  reversion  A  Rigbt  to  a 
descends  to  the  half  blood.    For  where  a  person  2^"£Jnd, 
having  such  a  right  dies,  before  the  estate  in  remainder  to  the  Half 
or  reversion  falls  into  possession,  he  cannot  acquire 

such  a  seisin  a^  to  become  the  stock  of  an  inheritance; 
therefore  his  heir  of  the  half  blood,  if  he  is  heir  to 
the  donor  or  settlor  of  the  remainder  or  reversion^ 
will  become  entitled  to  it. 

7.  Thus  if  there  be  a  irift  to  baron  and  feme  in  i  ^^  Ab. 
Special  tail,  remainder  to  the  right  heirs  of  the  baron» 

and  they  have  issue,  the  feme  dies,  the  baron  takes 

another  feme,  and  hath  issue  and  dies,  and  the  eldest 

son  enters  and  dies  without  issue,  the  second  son.  of 

the  half  blood  shall  have  the  remainder ;  because  the 

eldest  was  not  seised  thereof  in  his  demesne*.    Lord 

Coke  has  stated  this  case,  and  observed  that  the  rule  iTnst  14  b. 

is,  possessiojratris  dejeodo  simplicifacit  sor'orem  esse 
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fueredem  ;  and  here  the  eldest  son  was  not  possessed 
of*' the  fee  simple,  but  of  the  estate  tail. 

1  Roll.  Ab.  g.  So  if  land  be  iriven  to  J.  for  life,  remainder  to  R. 
his  son  in  tail,  remainder  to  the  right  heirs  of  J. ;  and 
J.  dies,  and  R.  enters  as  tenant  in  tail,  and  dies  with- 
out issue,  T.  the  son  and  heir  of  J.  of  the  half  blood 
to  K.  shall  have  the  land  by  descent,  and  not  the 
heir  of  R. ;  because  R.  was  never  seised  in  fee  in 
demesne. 

Idem,  pi.  8.       9.  So  if  a  gift  be  made  to  a  person  iii  tail,  remainder 

to  his  right  heirs,  and  after  the  donee  dies,  having 
issue  a  son  by  one  venter,  and  a  son  by  another  v^- 
ter,  and  the  eldest  son  enters  and  dies  without  issue, 
his  brother  of  the  half  blood  shall  inherit  the  remain- 
der, by  descent,  because  the  elder  brother  was  neTor 
seised  thereof  in  demesne. 

Idem,  pi.  9.        10.  So  if  the  eldest  son  be  seised  in  tail,  with  a 

remainder  or  reversion  by  descent  to  him,  from  bis 
father  in  fee,  and  dies  without  issue  ;  his  brother  of 
the  half  blood  shall  have  the  remainder  or  reversion 
by  descent;  because  his  brother  was  never  seised 
thereof  in  demesne. 

1  lost.  15  a.    ;    11.  Lord  Coke  says,  if  a  father  makes  a  lease  for 

life,  or  a  gift  in  tail,  and  dies, .  and  the  eldest  son 
dies  in  the  lifetime  of  the  tenant  for  life,  or  tenant  in 
tail ;  the  younger  son  of  the  half  blood  shall  inherit 
the  reversion :  because  the  tenant  for  life  or  tenant 
in  tail  was  seised  of  the  freehold,  and  the  eldest  son 
had  nothing  but  the  reversion  expectant  upcm  that 
freehold ;  therefore  the  younger  son  shall  inherit  the 
land,  as  heir  to  his  fatlier,  who  was  last  seised  of  the 
freehold. 

Idem,  &n.5.      12.  Lord  Coke  has  also  observed,  that  although  a 

rent  had  been. reserved  on  the  lease  for  life,  and  the 
eldest  son  had  received  it,  yet  it  was  holden  by  some 
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that 'the  younger  brother  should  inherit;  because  tlie 
seisin  of  the  rent,  was  no  actual  seisin  of  the  freehold 
of  the  land ;  but  that  35  Ass.  pi.  2.  seemed  to  the 
contrary,  because  the  rent  issued  out  of  the  land,  and 
was  in  lieu  thereof.  It  is  however  said  in  Lord  Hale's 
Notes,  published  by  Mr.  Hargrave,  to  have  been  ad- 
jqdged  ia  the  case  of  Piper  v.  Masters,  Trin.  1657, 
that  in  such  a  case,  seisin  <^f  rent  did  not  make  a  pos* 
sessio  fratris. 

13.  Although  the  eldest  son  enters  on  the  death  of  l  Inst.  15  «. 
his  father,  and  gets,  actual  possession  of  the  fee  sim* 

pie,  yet  if  the  widow  of  the  father  be  endowed  of  a 

third  pdrt,  and  the  eldest  son  dies  in  the  lifetime  of 

the  widow,  the  younger  brother  of  the  half  blood 

will  inherit  the  reversion  of  the  third  part,  notwith- 

standing  the  elder  brother's  entry ;  because  the  actual 

seisin  which  he  acquired  thereby,  was  defeated  by  the  Tii*  6.  c.  4. 

endowment. 

14.  Where  there  are  two  sons,  or  two  daughters,  Jenk,  Cent. 
by  different  venters ;  and  a  remainder  or  reversion  ^  ^^  ^^' 
expectant  upon  aiji  estate  fof  life  is  purchased  by  the 

father,  who  dies  in  the  lifetime  of  the  tenant  for  life, 
and  the  eldest  son  or  daughter  alsp  dies  in  the  lifetime 
of  the  tenant  for  life,  the  half  blood  shall  inherit ;  for 
in  this  case  the  claim  is  from  the  father. 

15.  In  the  case  of  Cunningham  v.  Moody,  where  i  Ves.  1 74. . 
a  limitation  was  to  husband  and  wife  for  their  joint 

lives,  remainder  to  the  children  of  the  marriage  in 
tail,  and  for  default  of  such  issue,^  to  the  right  heirs 
.  (^the  husband  in  fee,  the  husband  had  one  daughter 
of  the  marriage  mentioned  in  the  settlement,  and 
another  daughter  of  a  second  marriage ;  and  upon 
the  death  of  the  first  daughter  witKout  issue,  the 
qaestion  was,  whether  her  sister  of  the  half  blood  was  I>oe  v. 
entitled  to  the  reversion  in  fee.  Lord  Hardwicke  ^Bor"^43 
Vol.111.  Ee 
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held,  that  as  the  revercut^a  which  4eaeended  cm  tfae 
ddest  sister  was  never  clothed  with  posffassion,  it 
would  descend  to  the  sister  of  the  half  blood* 

16.  Where  the  person  entitled  to  a  r^ttaioder  <«* 
reversion,  exercises  an  act  of  ownerriiip  over  it,  bj 
granting  it  for  iijfe,  or  in  tail;  this  is  deemed  equi- 
valeat  to  an  actual  seisin  of  an  estate,  which  is  ca^ 
ble  of  being  reduced  into  possession  by  entiy ;  sod 
will  make  the  person  exercising  it  a  new  stock  or  root 
of  inheritance.  Fcnt  an  entry  beiog  impossible,  the 
alienation  of  the  remainder  or  reversion  for  a  certain 
time,  is  allowed  to  be  sufficient  to  change  tbe  de- 
scent; because  such  alienation  being  formerly  alws^ 
attended  with  attornment,  f^as  deemed  equal,  in  point 
of  notoriety,  to  an  entry  on  a  descent. 

17.  Tlius  Lord  Coke,  after  stating  the  case  of  s 
son's  endowing  his  father's  ^^dow,  says-— *' But  if  the 
eldest  son  had  made  a  lease  for  life,  and  the  lessee 
had  endowed  the  wife  of  his  father,  and  tenant  in 
dower  had  died,  the  dajughter  should  have  had  the 
reversion,  because  the  reversion  was  chan^ged  and 
altered  by  the  lease  for  life ;  and  the  revecsion  is  b^ 
expectant  on  a  new  estate  for  life.''  In  another  plsce 
lie  sayft— **  for  many  times  the  change  of  the  freeboH 
makes  an  alteration  or  change  of  the  reveraicn*'' 
This  doctrine  has  been  confirmed  by  ILiord  Hardwicke 
in  the  foUowiii^  case. 

18*  A.  being  tenant  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  tp  w 
first  and  other  sons  in  tail  male,  remainder  to  tbe 
heirs  of  his  <iwn  body,  remainder  to  the  rijght  heirt  (» 
his  father ;  had  a  sister  of  the  haif  blood,  and  ^  ^ 
sister  of  the  whole  blood.  A.  conveyed  the  estate  to 
B.  by  lease  aad  rdiease^  in  trust  foi:  payment  of  debts,, 
and  levied  a  fine  thereof. 
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Ix^rd  Hardwicke  ^d,  the  qoestiofi  was,  vi^iether  A.  t 
bad  made  any  alteration  as  to  the  descent  of  the  re- 
version in  fee.  If  he  had  myt,  it  wx>uld  descend  to 
the  cmter  of  the  half  blood,  who  was  the  elder  daugh- 
ter, and  equally  heir  to  the  father  with  the  other 
dai^hter.  Bat  if  he  had  altered  it  and  given  it  to 
hknsefeC  ^  woidd  descend  to  the  sister  of  the  whole 
Unod,  who  olaimed  as  heir  to  her  brotjier,  who  was 
kflt  act«ially  seised,  and  who  would  be  entitled  undeT 
that  known  nde  of  law,  ihut  possessio  Jratris  defeodo 
mnjMtijmcit  sorwnem  esse  kceredem.  But  then  it  was 
certain  that  must  be  an  actual  possession ;  so  that  it 
was  ai^ed  in  tiiis  case  that  this  being  an  estate  for 
life'in  A.  with  a  remainder  in  tail,  and  a  reversion  '  "^  ' 
in  fee  expectant ;  this  was  not  such  a  possession  as 
WouM  entitie  the  younger  daughter  to  take  under  a 
fossessio  frahris. 

VfhsA  was  insisted  upon  on  tiie  other  hand,  in 
order  to  bave  altered  the  course  of  descent,  ^md  given 
it  to  iXie  heirs  of  A.  instead  of  the  father,  was,  that 
A.  had  made  a  lease  and  release,  and  thereby  con- 
veyed  the  estate  to  B.,  in  trust  for  the  payment  of 
debts,  &c.  and  levied  a  fine  thereof;  but  had  not 
sufibred  a  recovery.  And  the  question  was,  whether 
Ais  fine  had  changed  liie  reversion  in  fee,  and  there- 
by altered  the  descent. 

He  was  of  (pinion  that  it  did  alter  the  reversion  ; 
itert  therefore  the  estate  would  go  to  the  right  heirs 
of  A. ;  aiid  founded  his  opinion  on  the  two  passages  ante  §  \  7. 
stated  in  a  former  section  from  Coke  on  Littleton, 
15  U.  and  191  &. ;  from  which  it  appeared,  that  in  con- 
sequefxe  of  such  change  in  the  reversion,  it  should 
descend  to  the  heir  of  the  son ;  and  therefore  entitle 
the  younger  sister  of  the  whole  blood  to  claim  as  heir 
to  Wm  by  a  possessio  Jratris.    The  conveyance  was 
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bj  lease  and  release  ta  B.»  to  pay  debts»  &c.  ;  and 
surely  this  was  a  great  alteration,  for  this  amounted 
to  a  grant  of  his  estate  for  life ;  it  likewise  passed  the 
reversion  in  fee ;  for  as  he  was  right  heir  of  his  father^ 
he  had  a  reversion  to  grant,  though  it  would  descend 
to  the  right  heirs  of  the  father,  without  any  suck 
alteration  ;   and  though  the  estate  was  subject  ta 
redemption  on  payment  of  the  debts,  &c.  yet  it  would 
follow  the  heirs  of  the  son,   because  the  son  had 
changed  it,  and  made  it  his  own  by  a  plain  alteration. 
He  then  said  he. should  consider  what  would  be  the 
effect  of  the  fine,  supposing  the  lease  and  release  out 
of  the  case.    That  fine  would  certainly  have  baned 
Vide  Tit.  35.  the  remainder  in  tail  to  himself,  for  he  was  seised  for 

life,  with  remainder  to  the  heirs  of  his  own  body ;  so 
that  the  fine  barred  the  estate,  and  would  have 
amounted  to  a  grant  of  the  reversion  in  fee,  if  to  a 
stranger.  Now  this  reversion  in  fee,  instead  of  being 
expectant  on  the  estate  tail,  as  it  originally  was,  did 
now  depend  on  an  estate  in  contingency.  Therefore 
on  this  case,  whether  the  reversion  being  thus  changed, 
should  alter  the  descent  of  it,  so  as  to  go  to  the  heirs 
of  the  son,  he  was  clearly  of  opinion  that  it  was  liter* 
ally  within  what  was  laid  down  in  Co.  Lit  191*. 
that  if  the  elder  brother  change  the  freehold,  it  shall 
alter  the  reversion  likewise,  and  shall  cause  a  fo^ 
sessio  Jratris.  In  this  case  both  the  conveyances 
changed  the  reversion,  and  therefore  the  estate 
descended  to  the  heir  of  the  whole  blood  to  the^ 
brother. 
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Section  1. 

BESIDE  the  descent  of  laflds  in  fee  simple,  there  I>escent  of 
are  two  other  modes  of  descent,  of  which  it  will  ^^•^^  '^*'** 
be  proper  to  give  an  account*.    The  first  of  these  is 
the  descent  of  estates  tail,  which  is  regulated  by  the 
statute  de  danis  conditionalibus ;    and   is  therefore  Tit.  2  c.  i. 
called  descent  by  statute. 

2.  The  descent  of  an  estate  tail  resembles  that  of 
ifeudum  novum  \  for  the  person  to  whom  an  estate 
tail  is  originally  given  or  limited,  is  the  first  pur- 
chaser of  it ;  and  none  but  those  who  are  lineally 
descended  from  him  can  derive  a  title  to  it  by 
descent  t. 


*  The  descent  of  dignities  has  been  already  discussed  in  Title  26.; 
^d  the  descent  of  es^tes  held  by  prescription  will  be  noticed  in 
Tide  31- 

t  The  descent  of  an  estate  limited  to  the  heirs  of  the  body  of  A. 
viU  be  suted  in  Tit.  32.  c  21. 
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S.  In  some  case^  the  descent  of  an  estate  tail  is  not 
only  confined  to  the  lineal  descendants  of  the  first 
purchaser,  or  donee»  but  is  restrained  to  those  of  the 
male  sex,  as  in  the  case  of  estates  in  tail  male ;  or  to 
those  who  are  bom  of  a  particular  woman,  as  in  the 
case  of  estate?  in  tail  special. 

4.  The  descent  of  an  estate  tail  may  be  defeated 
by  the  subsequent  birth  of  a  nearer  heir  in  tail.  Thus, 
if  a  tenant  in  tail  genecsddies,  lemmg  a  daughter, 
and  after  his  wife  is  delivered  of  a  son,  such  son  mi|y 
enter ;  for  this  was  an  estate  tail  vested. 

5.  The  maxim  that  msmaJbeU  stipitnu,  does  not 
take  place  in  the  descent  of  estates  tai) :  it  beii^ 
only  necessary,  in  deriving  a  title  to  an  estate  of  this 
kind  by  descent,  to  deduce  the  pedigree  from  the  first 
purchaser,  and  to  show  that  the  claimant  is  heir  to 
him  i  for  the  issue  in  taii  claim  perjarmam  dani ;  that 
is,  they  are  as  much  Mrithin  the  view  and  ioteotioa  of 
the  donor,  and  as  personally  and  precisely  descnlbe^ 
in  the  gift,  as  any  of  their  ancestors.    ^ 

6.  The  exclusion  of  the  half  blood  does  not  take 
place  in  the  descent  of  estates  tail ;  because  the  de- 
scent from  the  first  purchaser,  or  original  donee  of 
the  estate,  must  he  strictly  proved ;  and  when  the 
lineage  is  thus  made  out,  there  is  no  need  of  this 
auxiliary  evidence.  Lord  Coke  says,  the  issue  is  tsil 
is  ever  of  the  whole  blood  to  the  donee.  And  in  a 
nlodem  case  Lord  Kenyon  observed,  that  in  the  case 
of  estates  tail,  the  half  blood  coming  within  the  de«. 
scription  of  the  entail,  may  inherit  as  efiectually  as 
the  whole :  there  the  rule  of  possessiojratris  does  not 
apply* 

7.  The  doctrine  of  corruption  of  blood  doe^  not 
ta)ce  place  ia  the  descent  of  estates  tai\ ;  for  notwith- 
standing the  forfeiture  of  lands  entailed  byrattaifldirc 


.<^  high  treasooi,  yet  the  blood  of  the  person  aUaittted 

is  notcorrupted  so  as  to  impede  the  descent :  because 

(sava  Mr«  Yorke)  ^*  the  forfeiture  0£  estates  tail  came  ^^  of  For« 

in  by  th^'Constructioii  oi  the  statute  2&  Hen.  VIII.  4Ui"edit. 

The  Judges  resolved  that  the  ^neral  words  of  that 

statute  comprehended  these  estates.    But  th^^  such 

laws  being  of  a  penat  kind,  though  they  are  to  be 

ccmstraed  so  as  to  attain,  their  fuLL  eflfect^  yet  they 

are  to  be  construed  strictly ;  and  however  they  might 

extend  to  make  estates  tail  liable  to  forfeiture  whew 

they  are  actually  in  the  offender's  possession^  aad 

consequently  in  his  power  to  alienate ;  they  could^ 

by  no  rules  of  constroctioni  be  extended  to  bring 

consequential  disabilities  w  the   hetr^    where  the 

estatea  have  not  beeu  in  the  offender's  posaession.'' 

8.  Thus»  where  there  was  grand&thef,  father^  and  Lumiey's 
ion;  the  grandfather  wat  tenant  iik  tail,  the  father  3  Rep?m. 
wsa  attaiiitf:ed  of  higb  treason,  bnd  died  m  the  lifi^ttme  Jenk.  62. 
of  tiie  gyandiather^  nftenmrds  the  giasidfather  died.  Manteli  y. 
It  was  agreed  that  the  land  should  descend  to  the  Manteli. 
sot,  notwithstaMing  the  attainder  of  the  father ; 


foe  the  father  had  not  the  kmdr  either  in  possea- 
sion  or  iu  use -9  in;  which  two  cases  Oiity  the 
act  of  26  Hen.  VIZI,  gave  the  forfeiture :  and  his 
^ttsAsder  waa  not  any  cor rufitioa  of  blood  for  the 
land  in  taS. 

9.  There  are  some  other  modes  o#  descent,  whidi  Oustomary 
Me  dedved  &oiai  the  peculiar  customs  of  partteulai  ^®^^"^- 
places,  and  which  difl^  isi  many  respects  from  die* 

seentA  by  coamibit  law :  of  these,  the  principal  are, 
the  descexA  <if  llands  held  ifib  gavelkind,  in  borough 
eaglish,  aii4  by  copy  of  eourt-roU. 

10.  The  descent  of  hnd^hdid  in  gavelkind^  ioi  the  6airelkind« 
light  line^  is  aflsong  all  th«  seas,  as  coparceners ;  and  2^5.  ^^^ 
in  default  of  sons,  among  all  the  daughters^  in  the  i^bint  Ga?. 

E  e  4  ^^- 


4f^  Title  XXIX.    Descent.    Ck,  v.  §  10— IS. 

jSame  matiner :.  but  though  females,  claiiDing  in  thehr 
own  right,  are  postponed  to  males,  yet  they  may  in- 

^  herit  together  with  males  by  representation ;  for  the 

right  of  representation  takes  place  in  customary  de- 
scents, as  well  as  in  descents  at  common  law.  If 
therefore  a  man  has  three  sons,  and  purchases  lands 
held  in  gavelkind,  and  one  of  the  sons  dies  in  the  life- 
time of.  his  father,  leaving  a  daughter,  she  will  inherit 
the  part  of  her  father  t  yet  she  is  not  within  the  words 
of  the  custom,  (inter  hceredes  masculos  partibiUs) ;  ioft 
she  is  no  male,  but  the  daughter  of  a  male,  coming 
in  his  stead  by  representation. 

1  Inst.  100  a.  11.  The  partible  quality  of  lands  held  in  ffavelkind 
'  is  not  confined  to  the  right  line,  but  is  the  same  ia 
the  collateral  one.  For  it  has  been  resolved,  that 
where  one  brother  dies  without  issue,  all  the  other 
brothers  shall  inherit  from  him ;  and  in  default  of 
brothers,  their  respectivfe  issue  shall  take,  ji/r^  repre- 
sentationis :  but  where  the  nephews  succeed  with  an 
-  uncle  the  descent  is  per  stirpes,  and  not  in  capita : 
find  so,  from  the  nature  of  the  thing,  it  must  be, 
where  the  sons  of  several  brothers  succeed,  no  uncle 
surviving ;  for  though  in  equal  degree,  they  stand  in 
the  place  of  their  respective  fathers. 

Lit.  $  265.         IS.  Although  an  estate  tail  is  a  kind  of  inheritance 

Rob?Gav.94.  introduced  by  the  statute  de  donis  conditionalihuSy  yet 

this  partible  quality  extends  to  it ;  for  if  a  person  dies 
seised  in  tail  of  lands  held  in  gavelkind,  all  his  sons 
shaU  inherit  together,  as  heirs  of  his  body.  • 

Id.  97.  13.  Descendible  freeholds  are  also  partible,  where 

the  lands  are  held  in  gavelkind  :  as  if  a  lease  be  made 
of  lands  of  this  kind  to  a  man  and  his  heirs,  during 

Tit.3.  c.  1.     the  life  of  A.,  and  the  lessee  dies,  living  A.,  the 

'    '  lands  '^hall    descend    to.  all   his  .  sons    as    special 

occupants.     _  .  * 
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14.  Th6  exclusion  of  the  half  blood  takes  place  in  Rob.GaT.$9« 
the  descent  of  lands  held  in  gavelkind. 

15.  With  respect  to  lands  held  in  borough  english,  Borough 
Little  ton,  §  165,  says,  some  boroughs  have  a  custom,  ^^^  j^' 
that  if  a  man  has  issue  many  sons,  and  dies,  the 
youngest  shall  inherit  all  the  tenements  which  were 

his  father's  within  the  same  borough,  by  force  of  the 
.custom. 

16.  If  lands,  of  the  nature  of  borough  english,  be  i  Inst,  no  6. 
let  to  a  man  and  his  heirs,  during  the  life  of  J.  S.,  and 

the  lessee  dies,  living  J.  S*»  the  youngest  son  shall 

have  them. 

.  17-  The  right  of  representation  takes  place  in  the  Clements  v.  - 

descent  of  lands  held  in  borough  english:  therefore,  fn'i'^J™'''''' 

if  the  youngest  son  dies  in  thQ  lifetime  of  his  father, 

leaving  a  daughter,  she  will  inherit  the  lands. 

.    18.  The  custom  of  borough  english  is  however  Rob.Gav.  93* 

confined  to  lineal  descents,  and  does  not  extend  to 

collateral  ones ;  so  that  where  lands  held  in  borough  Bayley  v. 

english  descended  to  the  youngest  son,  and  he  died  f^^^^'.^Q 

Without  issue,  it  was  resolved  that  they  did  not  go 

to  the  younger  brother ;  for  the  custom  did  not  take 

place  in  the  descent  between  brothers,  but  the  eldest  i  Inst,  no  A. 

brother  inherited.     Lord  Coke  has  however  said,  that    ' 

by  some  customs  the  youngest  brother  shall  inherit: 

but  this  extension  of  borough  english  to  the  collateral 

line  must  be  specially  pleaded. 

19*  The  descent  of  lands  held  in  gavelkind  and  ^^nnot  be 
borough  engli^.  cannot  be  altered  by  any  limitation  Limitation, 
of  the  parties :  therefore,  where  A.  seised  in  fee  of  ^*'^^-  ^®^^ 
lands,  held  in  borough  english,  made  a  feoffinent  to  Dyer,  ]  79  b. 
the  use  of  himself  and  the  heirs  male  of  his  body, 
according  to  the  course  of  the  common  law;  Uie 
Worcis,  *«  according  to  the  course  of  the  common  law,'*  • 
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were  held  void  ^  for  Gtutoms'  which  go  ^mA  die  fan^j 
as  this  one,  and  gavdhind,  and  iix  and  order  tU 
descent  of  inheritances^   cam  only   be  altered  bj| 
parliamadt* 
Copyhold  ^'  Estates  hi^  by  copy  c£  couxt-f  oU  are  sn  general 

Desoente.       descendible  ai  the  same  manner  as  estates  held  in 

Tit.  10.  c.  3. 

§  16.  socage.;  though  in  some  manors  a  diiferent  mode  6i 

descent  is  established  by  custom :  but  the  ceremoaieft 
of  the  feudal  law  axe  still  foUowed ;  for  when  a  copy 
holder  dies^  his  death  must  be  presented  by  the 
homagie,.  ajt  the  next  court,  and  prockanatioD  made 

Ideal,  c.  5.     for  the  heir  to  claim,  who  must  come  in  within  a 

^  ^^*  limited  time,,  and  be  admitted ;  dias  he  will  forfeit 

his  right 

Cop.  §  41.         2I9  Lord  Coke  says>  the  heir  is  tenant  by  copy 

immediately  on  the  death  of  his  ancestor  f  net  to  sil 
intents  and  purposes,  for  peradventore  he  caanot 
be  sworn  of  tbtt^boBBage  before,  neither  cm  ^ 
maintain  a»  plaint  in  the  lord's  coiort  befiirer  because 
till  then  he  is  not  complete  tenant  te  the  lovd^  ^ 
farther  forth  than  the  lovd  pkaaeth  to  allow  hifii  ibr 
his  tenant :  so  that  to  all  intents  and  jmposeSf  the 
heir,  tiU  admittsnce^  is  not  Gcnplete  tenant;  yet  *^ 
most  intentoy  especialiy  aa  to  sttangei%  the  law  t^bes 

4  Hep.  23  b.    BQticie  of  htm,  a*  of  a  perfect  tenant  of  the  land, 

instantly  upon  the  death  of  hia  ancestw  f  &r  he  may 
enter  into  the  land  before  admBttance,  iake  thepA^ 
punish  any  trespass  done  upon  the  ground,  surreod^^ 
into  the  hands  of  the  lord,  to  whose  use  he  pleasei^ 
satisfying  the  lord  his  fine,  dne  upon  the  descent ; 
and  by  es^ppel  he  may  pxejudiee  hknseif  ei  hk  i^ 
heritance. 

oUb.Ten.         gg^  .j^^  j^j^^  ^f  ^  copyholder  is  net  bewever 

2P.Wms.  15.  compellable  to  acc^  the  inhesntaneer    Bat  M*  be 

lAtk.  449. 
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dcKs    not  come  in  tnd  accefiky  the  kvd  may  seiae 
ttae  ecipyliQid  to  his  own  mat. 

23v  The  ]%ht  of  r^Hcesentation  takes  place  in  the 
descent  of  copyholds :  for  irhenevet  the  custom 
gives  ttsty  ^enoa  the  hcirshqi^  the  lavwdl  give  all 
Beceeeary  i^hts  and  incidcnte. 

Q4s*  J.  SL  hawig  isBue  live  soas,  the  yoongeat  died  Clements  r. 
m  tb»  lifetime  of  hiS'liUhCT,  leaving  issiie  a  dai^hter.  2hA.RApn. 
Afterwaida  J.  SL  purchased  the  lands  in  question,  l^p^^ 
wUch  were  copyhold.    The  Jury  fiound,  that  by  the  53.  \ 
custom  these  lands  wese  descendible  to  the  yomig»t 
s<»  and  his  hetrs«     The  father  died,  and  the  question 
wte»  wiiether  the  lands  descended  to  the  daughter  of 
the  youngest  soo^  or  to  the  eldest  soo. 

Loid  Holt. — **  We  ate  all  of  qmnon  diat  the  Godfrey  r.  ' 
daughter  ought  to  have  the  lands,  jure  representa-'  1  RqU.  Ab. 
IwMs.  Wherever  this  eastom  hath  obtained,  the  ^^^* 
youngest  son  is  tbsraby  phced  in  the  looitt  dS  the 
ddest  son,  vriio  inhetka  by  the  cmmiofi  law  ^  awl 
there  is  no  other  diAreace  in  the  coarse  of  descent, 
hut  that  the  custom  pvefecs  the  youngest  son,  a^ 
the  comsMMt  law  the  eldest  son ;  and  thersftM-e  as  at 
the  common  law  the  issue  of  the  eldest  sen^  f^maie 
as  wett  aa  mide»  do  inherit  jure  represenktAmiSy 
before  the  ether  brotheis ;  so,  by  the  same  reason, 
whsse  tills  custom  has  transferred  the  nght  of  descent 
from  the  eldest  son  to  the  youngest,  it  shatt  also  carry 
it  to  the  daughtes  of  the  youngsst  son,  by  like  repre- 
sentataoii ;  and  there  is  no  reason  to  make  sny  dif- 
ference betveen  a  docent  by  this  custom,  and  at 
CMnncm  law ;  though  Lord  Coke  is  of  a  different 
o^nion/' 

96.  Where  a  oopGyhold  estate  has  been  derived  from  Co.  Cop. 
the  mother's  aide,  it  wdli  go  to  the  heirs  on  the  part  Tave'mer  v. 
0t  the  mother }  waien  the  copyholder  d^arts  ivitfa  Cromwe]!. 
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4  Rep.  27.  ity  and  acquires  a  new  estate  by  purchajse.  Andit 
Tit.  37.  c.  1.  jjg^  jj^gjj  resolved,  that  a  surrender  and  re-surrender 

of  a  copyhold,  as  abo  a  recovery  suffered  ia  the  Iord'» 
court,  will  alter  the  descent* 
The  Half  ^6.  The  rule  respecting  the  half  Uood  takes  place 

eluded.  ^^  the  descent  of  copyholds :  and  the  estate  which 
^^P*  22  «•  the  heir  may  acquire  by  entry,  before  admittance,  is 
158.'  *  sufficient  to  establish  a  possesdo  fratris.  Tlius  Lord 
Cop.  5  41.     Coke  says,  if  a  copyholder  in  fee  has  issue  a  son  and 

a  daughter  by  one  venter^  and  a  son  by  another 
venter  J  and  dies;  and  the  son  by  the  first  venter 
enters  into  the  land,  but  dies  before  admittance, 
the  daughter  shall  inherit  as  heir  to  her  brother ; 
not  the  son  by  the  second  venter ^  as  heir  to  his  father^ 
Anon.  27,  A  man,  tenant  in  fee  of  a  copyhold,  had  issue 

pl.  69.  two  daughters  by  different  venters,  and  died  seised 

thereof  The  daughters  entered  and  took  the  profits 
/or  several  years,  without  any  admittance.  The  eldest 
daughter  died  without  issue :  afterwards  the  youngest 
daughter  was  admitted  to  the  whole,  as  sole  heir  to 
her  father.  Thequestion  was,  whethef  the  next  heir 
of  the  whole  blood  tp^  the  eldest  daughter  should 
have  the  moiety.^  By  the  opinion  of  Walsh  and  Dyer, 
Justices,  the  possession  aforesaid,  without  admittance, 
was  sufficient  in  law  to  make  the  collateral  heir  m* 
heritable ;  and  it  was  ordered  by  the  Lord  Keeper 
accordingly. 
Id.  292 a.         28.  Acopyholderhadissueadaughterbyonei«»*^f 

and  a  son  by  another,  and  died,  the  son  within  age* 
The  lord  of  the  manor  conimitted  the  custody  of  the 
land  during  the  nonage,  to  the  mother  of  the  son, 
who  entered ;  afterwards  the  son  within  age  died, 
without  any  admittance  of  him  as  heir.  The  daugh- 
ter, who  was  his  sister  by  the  half  bloody  piayed  to 
be  admitted;   but  by  the  opinion  of  Catlyn  and 
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Dyer,  to- whom  the  question  was  referred,  she  should* 

not  be  admitted;  because  the  possession  of  the  mother  Co.  Cop.  §41. 

as  guardian,  gave  actual  possession  to  the  son. 

29.  In  a  modem  case,  the  entry  of  a  widow,  as  border  v. 

Wade, 

guardian  to  her  son,  was  held  to  have  the  effect  of  4  Bro!  R. 
obtaining  a  possession  for  die  son,  sufficient  to  ex-  ^^o. 
elude  the  half  blood. 

30.  It  is   said  by  Lord  Ch.  Baron  Gilbert,   that  Ten.  158. 
where  a  copyholder  by  licence  made  a  lease  for  years, 

the  lessee  entered,  and  the  lessor  died,  having 
issue  a  son  and  a  daughter  by  one  venter^  and  a  son 
by  another ;  then  the  eldest  son  died.  It  was  ad- 
judged that  the  daughter  of  the  whole  blood  should 
inherit,  because  the  possession  of  the  lessee  for 
years  was  the  possession  of  the  elder  brother,  who 
might  have  possession  before  admittance  ;  for  in  that 
case  he  was  not  admitted :  and  if  it  was  reasonable  "^ 

in  such  a  case  at  common  law,  to  keep  the  inheritance 
out  of  the  half  blood,  so  it  was  in  copyholds. 

31.  Where  the  customary  descent  is  different  from  Conitrued 
that  by  the  common  law,  it  is  construed  strictly.-  ® "    y* 
For  the  law  does  not  take  notice  of  any .  special 
customs  of  this  kind,  except  gavelkind  and  borough 
english,  unless  they  are  expressly  pleaded ;  and  then 

the  Courts  will  not  carry  them  farther  than  the  words 
of  the  custom. 

32.  By  the  custom  of  a  manor,  the  copyhold  lands  Paine  v. 
of  every  tenant  dying  seisedywere  descendible  to  the  JS^f'*'  « 
youngest  son.     A  surrender  was  made  to  the  use  of  2  Ld.  Raym. 
B.  and  his  heirs,  who  died  before  admittance.     If  ^^^^* 
B.iiad  been  admitted,  it  was  agreed  that  afler  his 

death  the  youngest  son  should  have  inherited }  but 
dying  b«|br«  admittance,  the  question  was  between, 
the  eldest  and  youngest  son  of  B.  who  should  have 
the  lands.    Adjudged,  that  the  eldest  son  should  iijt 
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this  caae  inherit,  because  of  the  stnitness    of   the 
castmn ;  there  never  having  been  any  seism    in  the 
ancestor^ 
Rapteyv.  33.  If  a    custom    be    alleged    that    Hie     eldest 

Godbae^.     daughter  shall  solely  inherit,  the  eldest  sister  ^di 
4  Leon.  242.  mjt  inherit  by  force  of  that  custom.     So  if  the  cus- 
tom be  that  the  eldest  daughter  and  the  eldest  mter 
1  Rett.  Ab.    aliall  inherit,  the  eldest  aunt  shall  not  inherit.     So  if 
^ '  '      the  eustoni  be  that  the  youngest  son  shall  inherit,  the 
younger  brother  shall  not  inherit. 
Ree^e  ?.  34.  George  Ree^e,  copyholder  in  fee  of  hsids  being 

Cro.  Ou-.      paicel  of  the  manor  of  Hoo,  where  the  cuMxMn  w», 
410.  ^mi;  the  land  iras  of  die  nature  of  borougb  cnglish, 

descendible  to   the  yoiangest  son,  liad  issue  three 
aoM,  Wiiiam,  George,  and  Charles,  and  surrendered 
his  copyhold  to  the  use  of  himself  and  Ann  his  wife  and 
his  heirs,  to  which  they  were  admitted  accordingly. 
AAsrwaurds  Geoijge  the  father  died,  seised  of  the  rever- 
sion, whicb  descended  to  the  said  Charles  his  youngefl: 
aim,  who  died  without  issue.     X%e  question  was> 
wbd^her  llie  eldest  or  second  son  riiould  inherit  frem 
Oiaiias.      it  was  resolved  that  Geoige  the  second 
son  oould  not  ksve  it  as  brother  and  heir  to  CSmries 
by  Ae  eustom,  for  the  custom  could  extelid  to  the 
yiooogest  acm  only,  and  not  amongsft  the  brothers, 
where  no  such  custom  was  found :   and  without  a 
special  custom  found,  that  it  should  descend  to  the 
youngest  brother,  the  law  would  not  admit  it ;  because 
cnstoms  ought  always  to  be  taken  strictly. 
Deimv.  35.  Joseph  Stanley  being  seised   of  a  copyhold 

iTma  R.     estate,  died  intestate,  and  without  issue ;  leaving  one 
466.  nieee^  Ann  Wragg,  and  the  representatives  of  two 

otfa«r  nieces,  who  died  before  him ;  Ann  Goodirin, 
ondy  cbSd  of  Mary  his  second  niece,  and  Joseph  S^ray, 
the  eldestson  of  Elizabeth  his  ddest  fiiece ;  whowere 
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the  daij^htero  of  Thomas  Stanley,  who  was  the  elder  . 
brother  of  Joseph. 

A  parchmeotwrkiog  was  produced  upon  ther  trnd  by 

the  steward,  as  the  customary  of  the  maaor,  which 

was  admitted  as  evidence,  it  being  an  ancient  writing 

without  date,  found  among  the  court-roUs,  and  deU« 

vered  down  fraaa  steward  to  steward,  and  stated  to 

be  es  4i£S€nsu  mmium  tenentiwn  ;  in  which  were  the 

fiollowiag  articles    respecting   descents,-— &'  aUqius 

tenens  hujw  numerii  0bieritf^Uus  sum  primogemtm  €i 

legitimi  procreatus  haheat  bereditammta  ;  tt  n  conttn- 

g€U  aUctd  ^od  non  habeat  Jilium^  fUa  sua  antenata 

kabe(Uhieredit(aem  mam  absque  forH  It  appeared 

&am  the  court  books  that  there  wore  severs!!  entries 

where  the  eldest  daii^ster,  and  otheiB  where  the 

eldest  sister,  had  ba^i  admitted  as  heir ;  but  it  <ttd 

not  appear  that  the  eldest  niece  had  ever  been 

admitted  as  hein 

The  question  was,  whether  Joseph  Spray  the  defen- 
dant, who  was  in  possession  as  the  repteaentative  of 
tke  eldest  niece,  should  inherit;  or  whether  the 
(x^yhcM  should  descend  according  to  the  rules  of 
the  C0inmoa  law,  and  be  divided  among  them. 

The  Court  said»  that  as  there  was  no  luroof  in  the 
cowtHrcdUis  lef  the  course  oi*  succession  in  the  eel- 
lateral  line,  further  than  the  case  of  a  aister,  it  &I* 
lowed  that  this  copyhold  d{d  not  go  to  the  youngest 
niece. 

ilttother  argmaent  arose  from  the  particidarpenn^^ 
of  the  custom,  which  saidj^-^-vS^i  aUquis  tenens  hujus 
nwHmiQbUrit.  Now  Thomas  Stanley,  the  gnmdfather 
of  Joasph  Spray  the  defendant,  never  was  a  Senens 
naneriii  therefore  the  costomi  as  to  the  course  of 
descent,  never  attached  upon  him. 
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Roer.Pftrker,      36.  In  ejectment   to  recover   certain  customary 

5  Term  Rep.  j^nds,   the  lessor  of  the  plaintifi*  claimed  under  8 

custom 'of  the  manor,  for  the  youngest  kinsman  or 
kinswoman  to  inherit,  in  default  of  brothers  and 
sisters  of  the  person  last  seised.  The  plaintiff  offered 
in  evidence  an  entry  in  tlie  court-rolls  of  the  manor, 
stating  what  the  custom  was :  the  defendant's  counsel 
objected  that  such  evidence  of  the  (Custom  ought  not 
to  be  received,  until  instances  had  been  proved  rf 
such  a  mode  of  descent  having  taken  place. 

The  jury  found  a  verdict  for  the  plaintifi.  Upon  a 
motion  for  a  new  trial,  on  the  ground  that  the  e^i* 
dence  of  the  presentment  of  such  a  custom  on  tbe 
court-rolls,  by  the  homage,  was  not  of  itself  sufficient 
to-  establish  the  custom,  inasmuch  as  no  instance  ym 

^  produced  of  its  being  put  in  use ;  which,  it  was  con- 

tended! was  the  true  principle  on  which  the  determina- 

aate,  %  35.     tion  of  Denn  v.  Spray  was  founded. 

Lord  Kenyon. — "I  admit  that  the  custom  of  one 
manor  cannot  be  extended  by  analogy  to  another : 
but  the  mode  of  descent,  under  which  a  party  claims, 
must  be  established  by  proof ;  and  lihe  question  here 
is,  whether  or  not  there  were  any  evidence  of  the 
custom,  upon  which  the  plaintiff's  claim  was  founded? 
The  custom  is  dearly  defined  in  the  paper  writing, 
produced  from  the  court-rolls ;  and  without  referring 
to  the  strict  rules  of  law,  let  us  consider  the  authen- 
ticity  of  this  document  on  principles  of  plain  common 
sense.  Near  a  century  and  a  half  ago,  the  homage 
(the  tenants  holding  under  the  lord  of  the  manor^ 
being  convened  together  eo  nomine  as  the  homage, 
not  for  the  purpose  of  extending  their  claims,  either 
against  the  lord  or  strangers,  but  in  order  to  ascer- 
tain those  rights  which  were  their  own,  in  cpmmon 
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ynih  the  rest,  of  the  tenants  ;  and  being  possessed  of 
all  that  infonnation  which  either  tradition  or  their 
owB  personal  observations  could  furnish,  proceeded 
to  describe  the  several  customs  which  regulated  the 
descent  of  the  different  species  of  tenure  within,  this 
manor.  Now,  can  it  be  supposed. that  these  pqrsons^ 
acting  under  the  sanction  of  an  oath,  could,  for  no 
purpose  whatever,  give  a  false  representation  of  these 
customs  ?  pr  is  it  not  more  probable  that  their  account 
was  the  true  one  ?  Common  sense  and  common  ob- 
servation  would  induce  us  to  believe  the  latter. 

**  The  argument  against  the  verdict  seems  to  admit, 
that  this  document  was  a  degree  of  evidence  when  it 
was  produced  to  the  jury ;  aAd,  if  it  were  admissible 
in  evidence,  it  not  being  opposetd.  by  any  other  species 
of  evidence,  and  the  jury  having  given  credit. to  it, 
it  puts  an  end  to  the  question.  And  that  this  w;as 
admissible  cannot  be  doubted ;  for  tradition  and  the 
received  opinion  are  the  evidence  of  the  lea:  loci. 

"  A  distinction  indeed  prevails  between  a  pre- 
scription, as  applied  to  a  particular  tenement,  and  a 
custom  affecting  the  whole  district;  and  the  latter 
has  gone  so  far,  that  the  custom  of  one  manor  has 
been  given  in  evidence  to  show  the  custom  of  another, 
where  they  are  both  governed  by  tlie  border  law. 
Now,  here  was  full  proof  of  a  tradition  respecting  the 
custom  of  descent  in  this  manor ;  it  was  the  solemn 
opinion  of  twenty-four  homagers,  who  are  the  con- 
stitutional judges  of  that  court,  delivered  on  an 
occasion  when  they  were  discussing  the  interests  of 
?lll  ,the  tenants  of  the  manor.  I  cannot  £stinguish 
this  from  the  instance  of  a  terrier,  which  is  certainly 
evidence.  The  case  of  Godwin  v.  Spray  is  dis-  «ntc. 
tinguishable -from  the  present.  Every  thing,  that 
was  said  by  the  Court  in  giving  judgement,  must  be 
Vol.  la  F  f 
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understood  secundum  subjectam  nuOeriem,    That  case 
first  decided  that  such  an  instnitnent  as  the  present 
is  admissiUe ;  and  then  that  part  of  it,  which  sani 
Aat  hok^A  were  iMt  parttbte,  either  between  males  or 
females,  in  general  tehn»,  was  to  be  explained  by  the 
custom,  as  it  had  existed  In  point  of  fact,  which  did 
hot  extend  to  nieces.     And  if  that  decisicm  go 
&rther,  and  determine  tiiat  such  a  document  is  M( 
admisstble  in  evidence,  unless  instances  in  fact  be 
previouslfjr  proved  to  warrant  the  production  of  it,  I 
must  beg  leaVe  to  dissent  from  it    In  this  case,  sup^ 
posing  the  defendant  had  demurred  to  this  evidence, 
I  thkik  the  Cburt  must  have  drawn  the  same  ccto- 
elusion  fiom  it,  whidi  the  jury  hdve  drawn;  aad 
therefore^  on  the  law  of  Incase,  Ithinfctfiattherfde 
fyc  a  utw  trial  should  be  dischai^ged.'*' 
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Section  1. 

C\P  the  two  modes  of  acquiring  a  title  to  real  pro-  Of  Title  by 

perty,  the  first,  namely  descent,  has  been  ex-  ^^^^e, 
plained  in  the  preceding  title.  We. now  therefore  ^ 
^come  to  the  second,  that  is,  purchase  ;  which  is  thus 
defined  by  Littleton,  §  12.  *<  Purchase  is  called  tlie 
possession  of  lands  or  tenements  that  a  man  hath  by 
bis  deed  ot  agreeihent,  unto  which  possession  he 
Cometh,  not  by  title  of  descent  from  any  of  his  an- 
cestors or  cousins,  but  by  his  own  deed." 

2.  Lord  Coke,  in  his  comment  on  this  section,  ilnst.  18^ 
observes,  that  a  purchase  is  always  intended  by  title, 
and  moit  properly  by  some  kind  of  conveyance,' 
either  for  money,  or  for  some  other  consideration,  or 
fredy  of  gift,  for  that  is,  in  law,  also  a  purchase : 
and  accordii^ly  t^  makers  t£  the  statute  1  Hen.  V.  Plowd.  V7. 
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c.  3.  speak  of  thosf  who  have  lands  or  tenements  by 
purchase,  or  descent  of  inheritance.  • 

3.  The  feudal  writers  call  purchase  conquestus^  or 
conqtdsitio  ;  both  denoting  anj  means  of  acquiring  an 
estate  j3ut  of  the  common  course  of  inheritance.   The 

Grand Coust.  Norman  jurists  styled  the  first  purchaser,  or  person 

who  first  acquired  the  estate  the  conquereur.     An4 

Lib.  7.  c  1 .  Glanville  uses  the  word  guestuJSf  to  denote  the  pro- 
perty which  a  person  has  acquired  by  his  own  act, 
and  not  by  descent. 

4.  The  difierence  between  the  acquisition  of  an 
estate  by  descent,  and  by  purchase,  consists  princi- 

Tit.  29,  c.  3*  pally  in  two  points.    1st.  That  by  purchase  the  estate 
^  acquires  a  new  inheritable  quality,  and  is  descendible 

to  the  owner's  blood  in  general,  as  a  feud  of  indefi- 
nite antiquity.     2d.  An  estate  taken  by  purchase  will 
not  make  the  person  who  acquires  it  answerable  fox 
the  acts  of  his  ancestors,  as  an  estate  by  descent  will* 
'5.  Sir  W.  Blackstone  has  enumerated  the  following 
modes  of  acquiring  an  estate  by  purchase ;  escheat, 
t)ccupancy,  prescription,   forfeiture,  and  alienation. 
Of  these  I  shall  only  treat  of  escheat,  prescription, 
and  alienation.     Occupancy  having  been  already  no- 
ticed in  Title  Hit  and  forfeiture  being  noticed  under 
that  and  several  other  Titles. 
Of  Escheat.        6.  It  has  been  stated  that  by  the  feudal  law,  wben 
Dissert,  c.  1.  the  tenant  died  without  heirs,  the  lord  became  eiiti* 
* '  '  tied  to  the  feud.     This  law,  which  was  introduced 

here  by  the  Normans,  is  founded' on  the  principle  that 

the  blood  of  the  person  last  seised  in  fee  is  by  some 

means  or  other  utterly  extinct  and  gone  :  and  since 

2  Inst.  64.      none  can  inherit  his  estate  but  such  as  are  of  his  blood 

Ten^  U5        ^^^  consanguinity,  it  follows  as  a  regular  consequence 

that  the  inheritance  itself  must  fail.     The  land  must 
become  what  the  feudal  writers  caSlJeodum  apertmt 


TiOeXXX.    ExheUt.    §6—11.  437 

»  • 

and  result  back  to  the  lord  of  the  fee  ;  from 
whom,  or  from  whose  ancestor,  it  was  originally  de- 
rived* 

7>  This  mode  of  acquiring  an  estate  is  called  an  l  Inst.  92  K 
escheat,'  which  Lord  Coke  says  is  a  word  of  art,  de-     * 
rived  from  the  French  word  eschiery  quod  esty  accidere : 
for  an  escheat  is  a  casual  profit,  quod  accidit  domino 
ex  eoentu  et  ex  insperatOy  which  happeneth  to  the  lord 
by  chance,  and  unlooked  for. 

8.  An  escheat  it  therefore  in  fact  a  species  of  re- 
version, and  is  so  called  and  treated  by  Bracton.  23  a^ 
When  a  power  of  alienation  was  introduced,  the  change 
of  the  tenant,  changed  the  chance  of  the  escheat,  but 
did  not  destroy  it ;  and  as  soon  as  a  general  liberty 
of  alienation  was  allowed,  without  the  consent  of  the 
lord,  this  right  became  a  sort  of  caducary  succession,, 
the  lord  taking  as  ultimus  Jueres^ 

9*  Fitzherbert  says,  a  writ  of  escheat  lies  where  a  n.  B.  143. 
tenant  in  fee  simple  of  any  lands  or  tenements  which  * 
he  holds  of  another  dies  seised  without  heir  general 
or  special ;  the  lord  shall  have  a  writ  of  escheat 
against  him  who  is  tenant  o£  the  lands,  afler  the  death 
of  his  tenant,  and  shall  recover  the  land ;  because  he 
shall  have  the  same  in  lieu  of  his  services. 

10.  Mr.  Hargrave   has  justly  observed,   that   an  llnet.  ]8  5. 
escheat  in  appearance  participates  in  the  nature  both    *  ' 
of  a  purchase,  and  of  a  descent.     Of  the  former, 
because  some  act  of  the  lord  is  requisite  to  perfect  his 
title ;  and  the  actual  possession  of  the  land  cannot  be 
gained  till  he  enters  or  brings  his  writ  of  escheat.  Of 
the  latter,  because  it  follows  the  nature  of  a  seigniory, 
and  is.  inheritable  by  the  same  person. 

lie  An  escheat  may  happen  in  two  ways ;  aut  per  Escheats  for 
defectum  sanguinis,  that  is,  for  default  of  heirs ;  aut  per  ^  Jf^|^  ^^ 
delictum  tenentis.  Escheats  arising  from  default  of  heirs^  l  Inst.  13  a. 
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whereby  the  descent  is  at  an  end,  can  only  be  iti  the 

three  following  cases :  1 .  Where  the  tenant  dies  withp^ 

Tit.  29.  c.  3.  out  any  relations  on  the  part  of  any  of  his  ancestois. 

2.  Where  he  dies  without  any  relations  on  the  part  of 
those  ancestors  from  whom  the  estate  descended ;  and 

3.  Where  he  dies  without  any  relations  of  the  whole 
blood,  for  in  all  these  cas^s  there  is  no  one  capable 
df  inheriting  from  him, 

From  Cor-         12.  Escheats  propter  delictum  tefwntisj  arise  in  con* 
niption  of      sequence  of  a  person's  being  attainted  of  treason  or 

felony ;  by  which  he  becomes  incapabie  of  inheriting 

from  any  of  his  relations,  or  of  transmitting  any  thing 

by  heirship.     So  that  if  any  one  dies  seised  in  fee  of 

1  Inst.  13  a.  lands,  whose  heir  at  law  is  attainted,  the  lands  ts* 

cheat :  and  where  a  person  att^nted  dies  seised  of 
lands,  as  he  cannot  have  an  heir,  they  will  also  es- 
cheat, unless  forfeited:  where  that  happens,  they  are 
interrupted  in  their  passage  by  the  Crown.  In  the 
case  of  treason,  for  ever.  In  that  of  felony.  Sot  a 
year  and  a  day ;  after  wl^ch  they  escheat  to  the  lord 
of  whom  they  are  held. 

13.  There  is  one  case  in  which  lands  are  not  liable 
to  escheat }  for  if  an  estate  held  of  J.  S.  be  given  to 
a  dean  and  chapter,  or  to  a  mayor  and  commonalty, 
and  \o  their  successors,  and  such  corporation  is  dis- 
solved, the  land  shall  not  escheat  to  the  lord,  but 
shall  revert  to  the  donor.  Lord  Coke  says,  the  reason 
of  this  diversity  is,  that  in  the  case  of  a  body  politic, 
the  fee  simple  is  vested  in  them  in  their  political  capa- 
city ;  therefore  the  law  annexes  a  condition  to  every 
such  gift,  that  if  such  body  politic  be  dissolved,  tbt 
donor  shall  re-enter,  for  that  the  cause  of  the  gift 
faileth.  But  no  such  condition  is  annexed  to  an  estate 
in  fee  simple.  Vested  in  any  man  in  his  natural  capa' 
•  city ;  except  in  cases  where  the  d6nor  reserves  a 
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tewre ;  and  then  the  law  implies  .a  condition  byway 
of  escheat. 

14.  It  is  however  laid  down  in  37  Eliz,  that  where  SouthwqU 
land,  rent,  &c.  is  granted  to  a  corporation  and  their  iRon.  Ab. 
successors,  if  the  corporation  grants  them  over,  and  p^^- 

is  dissolved,  they  shall  not  revert  to  the  grantor.         Godb;  2iu 

15.  As  the  lord's  right  to  an  escheat  arises  solely  No  Esdient 
from  the  want  of  a  tenant,  to  do  the  services  fc  it  fol-  Z^t^!^ 
lows,  that  whenever  there  is  a  tenant,  the  lord  cannot 

claim  the  lands  by  escheat* 

16.  Thus  Littleton  says,   if  there    be  lord  and  Lit.  §  390. 
tenant,  and  the  tenant  be  disseised,  and  the  disseisor  ^'^*^*''«°-  ^* 
alien  to  another  in  fee,  and  the  alienee  die  without 

issue,  and  the  lord  enters,  as  in  his  escheat ;  the  dis- 
seisee maj  enter  upon  the  lord ;  because  the  lord  does 
come  to  the  land  but  by  escheat. 

Mr.  Butler  has  observed  on  this  passage  that  when  i  insu  240  a. 
tbe  lord  comes  to  the  land  by  €9»cheat,  the  law  only  ^  ^' 
casts  the  freehold  on  him  for  want  of  a  tenant }  the 
disseisee,  notwillistanding  the  disseisin,  continues  the 
rightful  tenant  $  and  as  by  his  eixtry  he  &h  the  pos^ 
session,  the  lord's  title,  which  was  good  only  while  a 
tenant  was  wantmg,  m^st  necessarily  be  at  an  end. 

17*  flitzherbert  says»  if  the  tenant  be  diss^ed,  n.  B.  144« 
wad  ^fbrwards  die  without  heir,  it  semnelii  the  lord 
shaH  have  a  writ  of  escheat,  because  the  tenant  died 
iu  the  homage.  Lord  Coke  observes,  that  if  the  dis-  i  jj^^^  268  a. 
scisor  dies  seised,  and  the  disseisee  dies  without  heir, 
And  afterwards  the  lord  accepts  rent  from  the  heir  or 
feo&e  of  the  disseisor,  this  ^all  bar  him  of  his  es- 
cheat ;  because  they  are  in  by  title.  For  if  the  dis- 
^^r  had  made  a  feoffixient  in  fee,  or  died  seised,  and 
^^  the  disseisee  died  without  heir,  there  would  be 

00  escheat;  because  the  lord  had  a  tenant  in  fay 
title. 
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N.B.  144.  18.  It  is,  however,  laid  down  by  Fitzherbert,  thit 

where  a  man  has  a  title  to  a  writ  of  escheat,  if  he 
accepts  homage  of  the  tenant,  he  shall  not  have  the 
writ  against  him,  bedause  he  has  accepted  him  as  his 
tenant.  So  if  he  accepts  fealty  of  him.  But  receipt 
of  rent  will  not  bar  a  writ  of  escheat. 
AnyAliena-  19*  From  this  principle  it  also  follows,  that  any 
an  ffi^r  ^^1  alienation  of  the  tenant  will  bar  the  lord  of  his 

escheat.     But  a  mere  contract  for  sale  will  not  bar 
the  lord,  as  will  be  shown  hereafter. 
4  Rep.  124  a.      20.  If  an  infant  makes  afeoffinent  in  person,  and 
T^32  ^  4    ^^^^  without  heir,  the  land  shall  not  escheat ;  other- 

wise,  if  it  was  made  by  letter  of  attorney.  For  the 
lord  by  escheat  being  only  a  privy  in  law,  cannot  take 
advantage  of  infancy  j  because  he  is  a  stranger  to 

the  infant.     It  is  the  same  of  an  idiot  or  lunatic. 

I 

1  last.  236.        21.  A  devise,  though  it  only  takes  effect  at  the 

**•  moment  of  the    testator's  death,  will    prevent  an 

^     escheat.     And,  in  a  note  of  Lord  Nottingham's  to 

the  first  Institute,  it  is  said,  that  where  a  woman, 

*  seised  of  lands  in  London,  devised  them  to  be  sold  by 

her  executors,  and  died  without  an  heir,  the  devise 

prevented  the  escheat,  which  the  King  pretended  to 

1  Roll.  R.      have ;  and  the  executors  might  enter  and  sell ;  there- 

3  Bulat.  43.    ^^^^  ^^^®  *^*^  ^  ^^^  authority  passed.    Yet  in  1651, 
GQdb.4li.     on  evidence  at  the  bar,  this  case  being  stated,  Lord 

C.  J.  RoUe  doubted  of  the  opinion ;  because,  he  said, 
it  was  only  a  descent  according  to  the  words  of  little- 
ton  :  and  it  appeared  to  him,  that  when  lands  were 
'  devised  to  be  sold  by  executors,  there  no  interest 
passed. 

Reave  V.  S2.  A  man  devised  his  estate  to  his  wife  for  Itfe  j 

MS.  r!°*       *°^  ^^^  »^^  ^^^  death,  it  should  be  sold  by  A., 

2  Atk.  223.     and  the  money  to  be  divided  amongst  the  plaintiffi. 

The  testator  died  without  heir  j  before  any  sale  A. 
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died  also.  >   It  not  appearing  that  the  land  was  held 

of  any  mesne  lord,  tlie  plaintifis  brought  their  bill 

against   the  Attorney  General,  praying  -to  have  the 

will  established,  and  to  hold  and  enjoy  against  the 

Crown,  or  to  have  the  lands  sold  pursuant  to  th6  wilK 

Lord   Hardwicke  said,  if  he    could   relieve  the. 

plaintif!&,  he  would.     That  he  thought,  at  first,  this 

was  a  bill  brought  to  prove  a  will,  by  which  the  lands 

themselves  were  devised  to  somebody :  if  so,  he  would 

have  thought  such  a  bill  proper ;  would  have  declared 

the  will  to  be  well  proved ;  and  decreed  the  devisee 

to  sell,  without  any  occasion  of  making  a  decree 

against  the  Crown.  .  But  here  was  no  devisee  of  the 

land,  only  a  power  to  sell.     If  A.  had  lived,  as  he 

had  only  a  power,  and  no  interest  in  himself,  none 

could  arise  from  him,  but  from  the  testator  ;  and  he,     . 

as  well  as  the.  testator,  being Vlead,  there  was  none  to 

make  a  decree  against.    If  any  thing  of  the  sort  that 

was  prayed  for  could  be  done,  it  must  be  in  .the 

Court  of  Exchequer,  which  was  a  court  of  revenue, 

and  the  proceedings  in  a  petition  of  right ;   though 

called  a  petition,  as  much  a  legal  proceeding  as  by 

original  writ; 

Suppose  this  land  had  been  seised  and  put  in 
charge,  could  he  make  any  decree  relating  to  it?—  , 
None.  But  the  Court  of  Exchequer  could.  He 
could  neither  decree  the  Crown  to  sell,  nor  the  plain- 
tiffs to  hold  and  enjoy  against  the  Crown.  The  bill 
was  dismissed^ 

'    ^Si  All   lands   and   tenements   held   in  socage,  WbatliiiDg» 
whether  of  the  King  or  of  a  subject,  are  liable  to  ^^  ^** 
escheat. .  But  it  follows,  from  the  nature  of  an  escheat, 
that  it  must  be  of  the  entire  fee  ;  therefore,  an  estate  Fitz.  N.  B. 

^        .  .  144 

tail  does  not  escheat,  but  goes  to  the  person  in  lever* 
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Jsion,  unless  the  tenant  in  tail  has  also  the  xevenkoi 
in  fee ;  for  in  that  case  the  whole  estate  will  escheat. 

Rob.  Gav.  24,  Lands  held  in  gavelkind  do  not  escheat  for 

felony,  but  descend  to  the  heir  of  the  felon.  fVom 
which  Sir  W*  Blackstone  concludes,  that  the  tenure 
of  gavelkind  is  of  Saxon,  and  not  of  Norman,  origin. 

Co.  Cop.  £5.  Copyholds  are  subject  to  escheat ;  but  before 

2  Ves.  Jun.    *^  ^^^^  ^^  *^®  manor  can  enter  on  the  lands,  the 
187.  homage  must  present  the  death  of  the  tenant  without 

heirs,  and  proclamations  must  be  made,  to  give  notice 
that  if  any  person  can  prove  himself  heir  to  the  last 
tenant,  he  shall  be  admitted. 

S6.  No  species  of  real  property  is,  however,  subject 
to  escheat,  but  what  lies  in  tenure  ;  for  escheat  is  a 
consequence  and  fruit  of  taiiu'e.    Thus,  if  a  person 

3  Inst.  21.     seised  in  fee  of  a  rent-charge,  right  of  common,  free 
Hard.  496.     ^fi;arren,  or  any  kind  of  inheritance  that  is  not  hoiden, 

is  attainted  of  felony,  the  King  shall  have  the  profits 
of  them  during  the  life  of  such  person  i  but  after  his 
decease,  as  they  cannot  descend  to  his  heirs»  on 
account  of  the  corruption  of  his  blood,  they  become 
extinct  For  in  escheats  on  account  of  petit  treason 
or  felony,  a  tenure  is  requisite,  as  well  in  the  case  of 
the  King  as  in  that  of  a  subject 
Tit.  Escheat,  27*  It  IS  said  in  RolPs  Ab.  that  if  a  man  grants  an 
^ '  '  advowson  in  gross  to  another  in  fee,  and  the  grantee 

dies  without  heir,  it  seems  that  it  shall  revert  to  the 
grantor,  not  being  held  of  any  one.  He  adds,  thait 
it  seems,  if  the  grantor  shall  not  have  it,  the  King 
shall,  as  supreme  ruler.  But  in  Title  Tenures,  B.  pl.lt 
it  is  expressly  said,  that  an  advowson  in  gross  lies  in 
tenure  j  and  in  Brook's  Ab.  Tit.  Tenure,  pL  15.,  a 
ctoe  is  stated,  where,  in  a  jiuare  impedit^  the  plainttf 
entitled  himself  that  the  advowson  was  held  of  bim 


.     Titk  XXX.   Escheat   §  27--^9.  443 

by  honiage  and  fealty ;  and  it  was  not  contradicted 
that  the  advowson  well  lay  in  the  tenure. 

28,  A  use  was  not  liable  to  escheat,  because  it  did  A  Trust 
i|ot  lie  in  tenure  ;  and  as  trusts  are  aow  what  uses  not*^che^. 
were  before  the  stat.  27  Hen.  VIIL,  it  was  deter-  rn.^  ,«     i 

lit.  12«  c.  I. 

mined,  in  the  following  case,  after  great  consideration, 
that  a  trust  estate  is  not  liable  to  escheat ;  but  that 
where  cestui  qtte  trust  dies  without  heirs,  the  trustee 
shall  retain  the  lands  for  his  own  benefit. 

S9*  Elizabeth  Gunning,  being  seised  of  certain  Buigess  v. 
lands  in  fee  simple,  ea: parte  patemoy  married  Nicholas  ]^^^' © 
Harding ;  but  previous  thereto,  in  1695,  a  settlement  123. 
was  made  of  her  estate,  to  the  use  of  Nicholas  Hard- 
ing for  life,  remainder  to  Elizabeth  Gunning  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  their  first  and  other  sons  in  tail 
male,  remainder   to  the   right   heirs  of  Elizabeth 
Gunniiig. 

There  being  no  issue  male  of  the  marriage,  an 
ihdeoture  was  made  in  1718,  between  Harding  and 
his  wife  of  the  one  part,  and  Sir  Francia  Page  and 
R.  Simmons  of  the  other  part,  reciting  the  sattle- 
m^t  of  1695,  and  covenanting  to  levy  a  fine,  to 
assure  the  premises  to  the  use  of  the  daughters  of  the 
marriage,  as  tenants  in  common ;  and  in  default  of 
such  ijBaue,  to  Sir  Francis  Page  and  Simmons,  and 
their  heirs,  in  trust  for  the  said  Elizabeth  Harding, 
her  heirs  and  assigns  ;  to  the  intent  that  she  might, 
at  any  time,  during  her  life,  without  her  husband's 
concurrence,  dispose  of  the  reversion  to  such  uses  as 
she  should,  by  her  will,  or  other  writing,  appoint ; 
aad  a  fine  was  accordingly  levied. 

There  was  no  daughter  of  the  marriage.  The  wife 
survived  her  husband,  but  died  without  making  any 
appointanent,  and  without  heirs  on  the  part  of  het 
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father.  Burgess,  the  plaintiff,  was  her  heir  on  the 
part  of  the  mother. 

After  the  death  of  Elizabeth  Harding,  Sir  Francis 
Page,  who  survived  Simmons,  got  into  possession; 
and,  in  July  17^9,  Burgess  filed  a  bill  against  him, 
praying,  that  if  he  had  any  legal  interest  in  the 
premises,  he  should  be  compelled  to  convey  it  to 
Burgess.  Sir  Francis  Page,  by  his  answer,  in^sted 
that  he  was  lawfully  seised  of  the  inheritance  of  the 
estate,  and  entitled  to  the  rents  and  profits. 
^  The  Attorney  General,  on  behalf  of  the  Cronni, 

filed  an  information  in  Chancery,  insisting  that  Sff 
Francis  Page,  by  the  deed  of  17 18,  had  nobatieficial 
interest  in  the  estate,  in  his  own  right,  but  was  a 
mere  trustee  for  the  benefit  of  Mrs.  Harding,  or  her 
appointee  or  heir ;  and  in  default  of  such  appoint* 
ment,  or  heir,  that  he  was  a  trustee  for  the  benefit  of 
his  Majesty,  who  stood  in  the  place  of  such, heir. 
That  the  premises  were  escheated,  and  the  repre- 
sentatives of  Sir  Francis  Page  ought  to  convey  to  the 
use  of  his  Majesty. 

The  case  was  argued  before  Lord  Keeper  Henley, 
assisted  by  Lord  Mansfield  and  Sir  Thomas  Clarke> 
Master  of  the  Rolls. 

Sir  Thomas  Clarke  said,  the  great  question  was, 
ilfhcther  the  Crown  had  a  right  to  a  conveyance  d 
the  legal  estate  from  Mrs.  Harding's  trustee^  as  an 
equitable  escheat,  by  the  death  of  Mrs.  Harding 
without  heirs  on  the  part  of  the  father.  He  should 
consider  the  right  of  esdieat  in  three  lights.  !•  "^ 
what  situation  it  stood  in  respect  to  a  conveyance  at 
common  law,  before  the  invention  of  uses.  ^  In 
what  situation  it  stood  with  respect  to  a  conveyance 
to  uses,  before  the  statute  of  uses  was  made*.  S.  Hov 
it  stood  since  that  statute,  and  now  with  regard  to 
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.trusts.  The  result  and  application  of  the  whole 
would  decide  the  question,  how  far  the  Crown  was 
or  was  not  entitled  in  equity  to  a  conveyance  .from 
the  trustee. 

1^  An  escheat  was  in  its  nature  feodal ;  a  feud  was 
the  right  which  the  tenant  had  to  eojoy  the  lands, 
rendering  to  the  lord  the  services  reserved  by  the 
contract.  On  the  other  hand,  an  interest  remained  in 
the  lord,  after  the  grant  made,  called  a  seigniory, 
consisting  of  a  right  to  the  services  of  the  -tenant,  . 
and  to  the  land  itself,  on  the  expiration  of  the  grant, 
as  a  reversion;  which  was  afterwards  called  an 
escheat.  As  the  grant  was  more  or  less  extensive, 
the  reversion,  was  more  or  less  remote ;  for  feuds 
were  sometimes  temporary,  sometimes  hereditary^ 
and  a  temporary  one  ended  on  the  grantee's  death. 

Sir  H.  Spelman  only  took    notice  of  hereditary 
feuds,  nor  did  our  laws  :  and  though  it  might  seem  a 
paradox  to  modern  ears,  a  feofiment  to  A.  and  his 
heirs  did  not  pass  a  fe^  simple  originally,  in  the  seqse 
in  which  it  was  now  used :  but  only  an  estate  to  be 
enjoyed  ut  merum  berieficium,  without  power  of  alie- 
nation, in   prejudice  of  the  heir  or   the  lord ;   the  Bract.  23  a. 
heirs  tpok  it  successively  as  an  usufructuary  interest ;  p|^  4^  ^'      * 
and  in   default    of  heirs,   the  land  escheated,    or  B«>.  Ab.  Tit. 
strictly  speaking,  reverted.     If  there  was  an  heir,  and  ' 

b){  legal  impedinient  he  could  not  take,  the  land 
escheated.  When  a  power  of  alienation  was  intro-^ 
duced,  first  with  the  licence  of  the  lord,  and  after- 
wards without .  such  licence,  the  right  of  escheat 
became  more  rejnote  ;  and  when  a. power  of  charging 
or  incumbering  the  feud  was  given  to  the  tenant,  the  Bract.  382  «. 
lord  ibok  the  escheat  subject  to  the  incumbrance. 
This  power  was  more  prejudicial  to  the  right  of 
escheat  than  the  power  of 'alienation j  for  that  only 
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changed  the  lord's  chance,  but  the  incumbraDcel 

defeated  the  right  of  escheat  as  far  as  they  went  - 

2*.  Upon  the  introduction '  of  uses,  two  distind 

kinds  of  property  might  be  acquired  in   land ;  ibt 

legal  estate  and  the   use.     Cestui  que  use  was  m 

longer  tenant  at  law,  nor  was  the  land  subject  to 

Bro.  Uses,      his  incumbrances.     But  thoufi^h  the  latid  was  not 

^ '  liable  at  law  on  account  of  the  cestui  que  use^  yet  it 

was  still  liable  on  account  of  the  feoffee  to  uses. 
Vide  Tit.  11.  This  being  found  extremely  inconvenient,  avaric^ 
^•^5  of.  statutes  were  made  to  restore  the  fruits  of  tiic 

tenure  to  the  lord,  against  the  cestui  que  use^  as  reli^, 
wardship,  &c. ;  but  no  statute  was  made  to  restore  the 
lods  of  the  escheat ;  which,  as  Sir  H.  Spelman  ob- 
serves, is  not  only  the  fruit  of  the  tenure,  but  the 
very  tree  itself. 

S**.  Thus  stood  the  law  till  the  statute  of  uses  united 
the  use  and  the  legal  estate :  but  as  the  courts  of  law 
determit>ed  that  there  were  some  uses  to  which  the 
statute  did  not  extend,  tiiey  were  called  trusts,  and 
succeeded  to  uses,  aUusque  et  idem  nascHur.    The 
Court  of  Chancery  having  taken  cognizance  of  trusts, 
adopted,  in  the  construction  of  them,  all  those  rules 
by  which  uses  had  been  governed  before  the  statute. 
The  case  of  curtesy  was  the  only  exception ;  aftd  that 
seemed  to  have  prevailed  unaccountably,  and  against 
the  opinion  of  the  Judges  themselves. 

Before  the  statute  of  uses,  if  a  cestui  que  «i^  was 
attainted  of  treason  or  felony,  the  lord  could  lio* 
have  the  land,  but  the  feoffee  might  retain  it  to  his 
own  ^«se.  .5  Edw.  IV.  pi.  18.  fo.  7  b.  was  an  ftutho- 
V  rity  in  point  against  the  lord's  claim,  and  queisrtioiMJ 
who  should  have.  If  the  lord  was  at  law  entitled  to 
an  escheat  on  death  i;^ithout  heirs,  of  attainder  cif 
feiofiee  to  uses,  and  not  on  death,  &c.  of  teslid  J^ 
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MS€y  it  strengthened  the  authority  of  the  case.  That 
if  it  had  been  determined  otherwise,  in  favour  of 
the  lord,  it  would  have  given  him  a  double  chance 
for  his  escheat. 

Brook,  pi.  34.  agrees,  the  lord  shall  not  have  it,  nor  Feoff.  al.Use. 
the  heir,  by  reason  of  corruption  of  blood ;  and  that 
feoffee  shall  retain  it  to  his  own  use.  And  though 
this^  was  introduced  by  an  ideo  videtur^  in  a  modest- 
manner,  yet  many  of  his  (pinions  were  so  introduced, 
and  had  generally  been  thoi^ht  of  great  authority* 
IVom  this  it  was  clear,  that  if  Mrs.  Harding  had 
been  ceshii  que  use^  and  attainted  of  treason  or  felony^ 
the  lord  would  not  be  entitled  to  escheat ;  and  if 
trusts  in  e^ty  were  analogous  to  uses  at  law,  and 
he  thought  they  were,  neither  would  the  Crown  be 
entitled  in  the  case  of  a  trust  in  equity. 

Sir  G.  Sandes's  case  was  in'point ;  and  that  and  the  An.  Gen. 
ease  in  5  Edw.  IV.  mutually  strengthened  each  other,  xif  ^^^'2. 

It  had  been  said,^  if  the  legal  estate  had  escheated  §  28. 
to  the  Cro^mi  for  want  of  an  heir  to  the  trustee,  it 
woG^  in  eqwty  have  been  liable  to  the  trust;  but 
tlHS  portion  was  not  proved  by  any  authority.     And 
if  it  were  true,  why  ought  the  lord  to  have  a  recipro^* 
eA  equity  on  die  deaUi  of  the  cestui  que  trustf  with* 
omt  heirs  ?    Upon  the  whole,  his  c^inion  was  (to  use 
Ifae  words  €£  Sir  Joseph  Jekyll),  that  the  title  of  the 
trustee  shoidd  not  have  been  set  op,  but  it  was  so ; 
it  appeared  a  plain  and  subsisting  one.    The  law  was 
<fear ;  and  €!€K£rt§  of  equity  ought  to  follow  it  in  their 
jodgement  concerning  titles  to  equitable  estates; 
Att^wise   great  uncertainty  and  confusion  would 
Asue^ 

Lord  Mansfield  said,  he  would  follow  the  metliod 
ttsed  at  the  Bar,  under  the  four  following  heads  s 
l^  Hxe  nature  of  tmsts  of  hmdi  and  the  rules  that 
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governed  them.  2°.  The  nature  of  that  right  by 
which  the  King  claimed  in  this  case.  So.  Whether,  jf 
the  trustee  had  died  without  heir,  the  King  must  not 
in  that  case  have  taken  the  land,  in  a  court  of  equity, 
subject  to  the  trust.  And,  4^  Apply  the  result  of  the 
inquiry,  as  between  the  King  and  the  trustee,  to  the 
particular  point  immediately  in  judgement. 

1**  As  to  the  nature  of  tnists  of  land,  and  the  rules 
by  which  they  were  governed.     By  an  inquiry  into 
the  nature  of  an  use  or  trust  of  lands,  no  more  was 
or  could  be  meant,  than  to'  find  out' historically  on 
what  principles  courts  of  equity,  before  the  statute 
27  Hen;  VIII.  interfered  in  modifying  or  gmng  peBef 
in  rights  or  interests  in  lands,  whiclr  could  not  ^be 
come  at  but  by  suing  a  subpcena :  and  what  courts  of 
eqtiity  now  did  in  modifying,  directing,  and  gi^g 
relief  in  cases  of  trusts,  where  there  was  no  other 
remedy  but  by  bill.     Whoever  showed  that  the  t^ei 
then  given  was  more  extensive ;  that  it  was  ceilsi- 
d^red  by  different  or  opposite  rules ;  fliat  the  r^ht 
was    considered    in  difier^it   or '  opposite     lights, 
would  •  show  the  difference  and  contrast  between 
uses  and  tnists.    The  op|>oi^ition  was  not  from  any 
metaphysical  difier^nce  in  the  essence  of  the  things 
themselves;  an  use  and  a  trust  might  essentially 
be  h>oked  upon  as  two  names  for  the  same  thing ; 
but    the    opposition    consisted     in    the    difference 
of  the  practice  of  the  Court  of  Chancery.    If  uses 
before  the  statute  27  Hen;  VIII.  were  considered  as 
a  pernancy  of  the  profits,  as  a  personal  confidence, 
MB,  chose  in  actiouy  and  now  trusts  were  considered 
as  feel  estates,  as  the  real  ownership  of  the  Iwd,  so 
far  they  might  be  said  to  differ  from  the  old  uses ; 
though  the  change  might  not  be  so  much  ^  in  the 
nature  of  die  thing,  as  in  the  system  of  law  by  iwJuclr 
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ti  was  regulated.  Tlie  old  law  of  uses  did  not  con* 
dude  trusts  now ;  where  the  practice  was  founded  on 
the  same  reason  and  grounds,  it  was  still  followed ; 
hot  ita  positive  authority  did  not  bind,  where  the 
reason  vms  defective ;  more  especially  that  part  of  the 
old  law  of  uses  which  did  not  allow  any  relief  to  be 
given  for  or  against  any  estates  in  the  jm>^/,  did  not 
now  bind  by  its  authority  in  the  case  of  trusts. 

Trusts,  from  the  nature  of  the  thing,  might  be  left 

to  the  honour  and  faith  of  the  trustee  ;  in  that  case 

they  were  not  the  objects  of  law,  otherwise  than  as 

t^y  might  be  fraudulent  and  void  in  respect  to  third 

persona ;  or  a  court  of  justice  might  take  cognizance 

or  compel  the  execution  of  them :  in  that  case  trusts 

ady  retained,  the  name  in  substantial  ownership,  the 

disposition  in  trust  became  the  mere  form  of  a  legal 

eoQveya^ce.    Trusts  in  England,  under  the  name  of 

uses,  began,  as  they  did  in  Rome,  under  no  other 

s^imty  than  the  trustee's  faith ;  they  were  founded 

in  fraud,  to  avoid  the  statutes  of  mortmain.     Trusts 

were  not  on  a  true  foundation  till  Lord  Nottingham 

hdd  the  great  seal ;  by  steadily  pursuing  trusts  from 

plain  principles,  and  by  some  assistance  from  the 

legisbture,  a  noble,  rational,  and  uniform  system  of 

law  had  been  raised :  trusts  were  made  to  answer  the 

^igencies  of  families,  and  all  other  purposes,  without 

producing    one    inconvenience,    fraud,    or    private 

niiicfaief,  wfaidi  the  statute  of  Henry  VIII.  meant  to 

avoid.     The  Jinvm  where  they  were  adjudged  was 

the  only  di^rence  between  trqsts  and  legal  estates  i 

trusts  in  the  Court  of  Chancery  were  considered,  as 

between  the  ceshd  que  trust  and  trustee,  as  the  owner* 

^p  and  as  legal  Estates ;   whatever  would  be  the 

nile  at  law,  if  it  was  a  legal  estate,  was  applied  in 

equity  to  a  trust  estate.     Trust  estates  were  liable  to 

Vol.  III.  G  g 
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curtesy :  the  case  of  dower  was  the  only  exception ; 
and  not  in  law  or  reason,  but  because  a  wrong  deter- 
mination had  misled,  in  too  many  instances  to  be 
altered  and  set  right ;  and   if  an  alteration  was  to 
be  introduced,  the  best  way  to  set  it  right  would  be 
to  allow  the  wife  dower  of  a  trust  estate. 
Cashbome  t.      In  the  eye  of  the  Court  of  Chancery,  Lord  IJard- 
Tit  ^15     3    wicke  thought  tlie  equity  of  redemption  was  the  fee 
^11.  simple  of  the  land:  that  it  would  descend,   might 

be  granted,  devised,  entailed;  and  that  equitable 
entail  might  be  barred  by  a  common  recovery.  This 
proved  it  was  considered  in  Chancery  as  an  estate 
whereof  there  might  be  a  seisin,  for  without  such  a 
seisin  a  devise  of  a  trust  could  not  be  good« 

The  allowing  curtesy  of  a  trust  was  founded  on 
the  maxim  that  equity  follows  the  law ;  which  was 
a  safe  as  well  as  a  fixed  principle,  for  it  made  the 
substantial  rules  of  property  cai;ain  and  uniform,  be 
the  itiode  of  following  it  what  it  would*  It  followed, 
from  the  great  authority  of  this  determination,  on 
clear  law  and  reason,  that  the  cesttU  que  trust  was,  in 
the  consideration  of  Chancery,  actually  and  absolutely 
seised  of  the  freehold. 

To  conclude  this  head,  an  use  was  originally  under- 
stood to  be  merely  an  agreement  by  which  the  trustee, 
and  all  claiming  in  privity  under  him,  were  person- 
ally liable  to.  the  vestui  que  tries t,  and  all- claiming 
under  him,  in  like  privity.  Nobody  in  the  past  was 
entitled  under,  or  bound  by  the  agreement ;  but  now 
the.tmst  in  Chancery,  was  the  same  as  the  land,  and 
the, trustee  was  therefore .  considered  merely  as  an 
instrument  .of  conveyance ;  he  was  in  no  event  to 
take  a  benefit.  The  trust  mtist  be  co-extensive  witli 
.  the.legal  estate ; .  and  where  it  was  not  declared,  it 
resulted  by  necessary  implication,  because  the  tnistee 
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Jma  excluded ;  except  where  the  trust  was  destroyed 
by  a  conveyance  to  a  purchaser,  without  notice,  for 
a  valuable  consideration. 
-  The  trustee  could  transmit  no  benefit :  his  duty  was 
to  hold  for  all  those  who  would  have  been  entitled, 
if  the  limitation  had  not  been  by  way  of  trust  There 
was  no  distinction  now  between  those  in  the  per  and 
the  post,  except  in  the  case  of  dower,  which  was  not 
founded  on  reason,  but  on  practice. 

As  the  trust  was  the  land  in  Chancery,  so  the 
declaration  of  trust  was  the  disposition  of  the  land ; 
and  therefore  an  essential  omission  in  the  legal  dis- 
position,  should  not  destroy  the  trust. 

The  grounds  why  the  lord  by  escheat  neither  took, 
nor  was  subject  to,  an  use,  did  not  now  subsist.  •  The 
'principles  upon  which  the  question  must  now  be 
aigued,  had  no  relation  to  it,  ^ich  ever  way  it  ought 
to  be  determined ;  or  rather,  none  of  those  principles 
were  made  or  could  ever  be  considered  in  the  law  of 
uses ;  for  the  Court  of  Chancery  never  interposed  in 
cases  where  the  claim  was  in  the  posty  and  for  that 
reason  it  was  taken  for  granted,  in  Edward  IVth's 
time  that  the  lord  should  not  have  it. 

So.  This  brought  him  to  consider  the  nature  of  the 
right  by  escheat. 

It  had  been  truly  said,  that  on  the  first  introduc-^ 
tion  of  the  feudal  law,  this  right  was  a  strict  reyer- 
rion ;  when  the  grant  determined  by  failure  of  heirs, 
the  land  returned,  ad  it  did  upon  the  expiration  of 
any  smaller  interest :  it  was  not  a  trust ;  but  the 
extinction  of  the  tenure  :  as  Mr.  Justice  Wright  said, 
it  was  the  fee  returned. 

This  dictinctiou  held  equally,  whether  the  investi- 
ture was  to  special  or  general  heirs ;  for  originally 
the  tenant  could  not  alien  in  any  case,  without  the 
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lord's  concurrence.  The  reversion  took  effect  in  pos- 
session for  want  of  an  heir,  unless  the  lord  had  done 
or  permitted  what  in  point  of  law  amounted  to  a 
xx>nsent  to  a  new  investiture,  or  change  of  his  vusal : 
this  was  the  meaning'  of  what  was  said  in  tte  boofe, 
diat  nothii^  escheated,  where  the  tenant  waa  in  by 
title* 

As  soon  as  a  libertv  of  alienation  was  allowed, 
without  the  lord's  consent,  this  right  became  a  cadn- 
cary  succession,  and  the  lord  took  as  vitim^us  hterts ; 
biit  the  resemblance  of  die  Iwd^s  right  by  escheat^  to 
that  of  the  heir  by  descent,  did  not  hold  throughout; 
1  Inst.  215.   and  therefore  Sir  Edward  Coke,  with  great  accuracy, 

ci^idered  the  lord  by  escheat  as  assignee  in  law* 
Hi&  took  no  possibility^  or  condition,  or  ri^ht  of 
action, .  which  could  not  be  granted;  he  could  not 
elect  to  avoid  voidable  ads,  as  a  feoffinent  of  an  in^ 
£Eiht,  with  livety)  but  ev^  right  preserved  ix>  die 
heirs,  which  could  be  granted,  went  to  the  iord  by 
escheat,  as  a  rent  reserved  to  the  tenant  and  his  heirs, 
ante.  ^^  tihi®  <^^6  of  Thruxton  v.  Att  General,  the  benefit 

of  a  trust  term  was  decreed  to  the  King,  taking  by 
escheat,  because  it  was  to  go  with  the  inheritance,  by 
the  express  limitation  of  the  parties. 

S^  Whether,  f^ing  heirs  of  the  trustee,  the  Kii^ 
must  not  in  this  case  have  taken  the  estate  in  a  court 
ofeqiuty,  subject  to  the  triist. 

This  seemed  to  be  a  very  mat^ial  conaideratioD ;  ibr 
if  the  King  was  not  to  be  subject  to  the  trusty  ihete 
was  no  colour  that  he  should  claim  the  trust  by.®* 
cheat.  Tbiit  laod  escheated  should  be  subject  to  dxe 
trust,  appeared  to  him  to  be  most  consistent  with  the 
King's  ri^t,  whether  the  escheat  were  considered  as 
a  reversion)  as  itoace  was,  or  as  a  caducary  suoceS' 
sion  ah  kUesUUOi  as  it  then  substantaUy  was.    'I^ 


•^  ^ 
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Xkig  could  not  dium  by  escheat,  contrary  to  the 

terms  or  conditioiis  which  the  tenant  held  under; 

from  whidi  two  things  followed:  Ist  That  there  was 

equity  against  the  King;  and,  Sdly^  That  the  lord  wa» 

bound  as  much,  in  a  court  of  equity,  by  the  equitable 

terms  €)£  his  investiture,  as  he  was  in  a  court  of  law 

by  iStie  legal  terms.    Taking  the  estate  as  a  caducaiy 

possession,  the  lord  could  only  take  ab  intestaio^  ab» 

solutely ;  so  far  as  the  tenant  had  not  disposed  iji  the 

estate,  he  could  take,  and  no  farther*    The  tenant^s 

power  of  disposing  was  absolute,  without  the  lord's 

privity,,  without  any  determined  form  of  conveyance* 

The  trustee  had^  by  his  declaration  of  trust  in  I7I8, 

made  a  valid  conveyance  of  his  trust  in  equity ;  and 

therefore  a  court  of  equity  coidd  not,  he  apprehended, 

sufier  the  land  to  go  as  undisposed  c^  by  the  tenant  $ 

because,  in  the  consideration  of  Chancery,  there  was 

a  valid  disposition  made  by  hun ;  but  even  at  law, 

the  escheat  would  not  be  free  from,  the  trust.    The 

statute  of  frauds  made  a  trust  estate  ass^s  in  the  hands 

of  the  cestui  que  trust  \  consequently,  for  that  purpose, 

the  estate  descended  to  the  heir«. 

In  18  Cha.  II.  before  trusts  were  put  on  the  rational 
footing  they  were  now,  the  apprehension  of  the  Judges 
was,  that  the  lord  by  esch^t  ought  to  be  subject  to 
the  trust.  Lord  Bridgeman  thought  so  in  1702. 
Sir  John  Trevor  certainly  knew  there  could  be  no 
escheat  of  an  use.  If  it  was  not  to  be  subject  to  the 
trust,  he  thought  the  inconvenience  would  be  velry 
^:eat :  and  where  they  were  not  tied  down  by  any 
erroneous  opinions,  which  bad  prevailed  so  far  in 
practice  that  property  would  be  shook  by  any  alter- 
atioa  of  them,  ai]guments  of  convenience  and  incon- 
venience were  always  to  be  taken  into  consideration. 
Almost  all  the  great  estates  in  England  were  now 
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litUit^d  in  trust ;  the  trustees  were  meti  of  bositiess^ 
probably  concerned  for  the  family,  and  at  a  little 
distance  of  time  their  pedigrees  were  not  to  be  traced ; 
and  if  the  surviving  trustee  was  to  die  without  heir, 
it  would  be  thought  hard,  if  the  estate  should  be  lost* 
But  he  rested  upon  tfais,*r4t  seemed  to  be  a  contradic- 
tion in  terms,  that  he  who  had  no  claim  but  ab  nUes-  , 
tatOt  where  the  owner  had  not  disposed  of  his  pro- 
perty, should  take  contrary  to,  and  in  prejudice  of 
his  disposition. 

An  escheat  was  now  as  much  a  title  under  the 
former  owner,  in  consequence  of  his  former  seisin,  as 
that  of  the  heir.  Why  else  should  the  lord  be  deemed 
the  assignee  or  heir  of  the  tenant  ?  He  thouglit  the 
lord  might  be  considered  as  much  his  heir  21A  the  heir 
by  blood,  and  was  as  much  liable  to  all  his  disposi- 
tions.   ... 

4''.  If  what  he  had  said  was  right,  little  was  left 
for  him  to  say.  on  this .  head.  If  the  lord  took  an 
escheat  as  heir  or  assignee  in  law,  then  the  King  was 
within  the  express .  declaration  of  trust,  which  was, 
to  £^abeth  Harding  her  heirs,  and  assigns, .  And  upon 
the  whole,  he  thought  the  King  was  entitled  U)  a 
decree. 

The  Lord  Keeper  said.  The  question  on  the  infor- 
mation was,  whether  cestui  que  trust  dying  without 
heirs,  the  trust  was  escheated  to  the  Crown,  so.  that 
the  lands  might  be  recovered  in  a  court  of  equity  by 
the  Crown ;  or  whether  the  trustee  should  hold  them 
for  his  own  benefit.  He  should  consider,  lst,The  right 
of  lords  to  escheat  at  law.  2dly,  Whether  they  had 
received  a  different  modification  in  a  court  of  equity. 
Sdly,  The  arguments  used  in  support  of  the  infonna-  • 
.  tion :  and,  from  the  whole,  draw  a  conclusion  that  the 
Crown  had  no  equity. 
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1  ^.  The  legal  right  of  escheat  arose  from  the  Uw  of 
enfeoffinent  to  the  tenant  and  \m  heirs;  and  then  it 
returned  jto  the  lord,  if  the  tenant  died  without  heirs. 
The  extension  of  the  feoffment  from  the  person  of 
the  tenant  to  the  heirs  special  of  his  body,  and  then 
to  his  heirs  and  assigns,  was  accurately  traced  in  a 
treatise  of  tenures  by  a  learned  hand.     This  reduced  Sf/  .^*^° 

/.I  Wnght. 

the  condition  of  the  reversion  to  this  single  event,  ob 
dejectum  tenentis  dejure.    The  lord  became  entitled 
to  the  land  by  escheat,  in  lieu  of  his  services.     The 
bo<^  were  uniform,  that  in  the  case  only  of  the  te- 
nant's dying  without  heir,  the  escheat  took  place  :  as 
kmg  as  the  tenant,  or  his  heir,  or  any  other  person, 
by  his  implied  assent,    continued  in  possession  by 
title,  that  prevented  the  escheat.  This  showed,  that 
where  thet:e  was  a  tenant  actually  seised,  though  he  * 
had  no  right  to  the  tenements,  and  though  the  person 
who  had  right  died  without  heirs,  yet  the  escheat  was  *  ^^'^-  ^^' 
prevented  ;  for  if  the  lord  had  a  tenant  to  perform  i  inst.  268  b. 
the  services,  the  land  could  not  revert  in  demesne. 

Upon  these  cases  he  would  observe,  that^e  lord's 
consent  had  nothing  to  do  with  establishing  the  right 
of  the  tenant's  being  duly  seised  j  because  in  every 
one  of  these  cases,  they  all  came  in  without  the  lord's 
consent ;  unless  it  could  be  said  that  the  lord  was  a 
virtual  assenter,  as  well  to  the  disseisins,  as  to  the 
legal  conveyances ;  and  if  that  were  so,  it  would 
operate  to  the  establishing  the  right  of  the  trustee  in 
Chancery,  who  would  say  he  was  entitledi,  ^der  a 
conveyance  in  law,  by  the  very  consent  of  ihe  lord, 
which  was  a  stronger  case  than  a  disseisin.  From 
these  cases  and  authorities  it  must  be  allowed  to  be 
settled,  that  the  law  did  not  regard  the  tenant's  want 
of  tide,  as  giving  the  lord  a  right  to  the  escheat.. 
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T,  The  next  constderation  was,  whether  a  court  of 
equity  could  oonsider  it  in  a  diifferent  light :  now  when 
the  tenant  did  not  die  seised,  and  a  prc^per  legal  te- 
nant by  title  continued,  could  the  Court  of  Chanceiy 
say  to  the  lord,  your  seigniory  is  extinguished  ;  and 
to  the  tenant,  your  tenancy  is  so  too ;  though  both 
were  legal  rights,  then  subsisting  at  law. 

In  consideration  of  uses,  with  regard  to  eachesti, 
V       '       equity  had  proceeded  on  the  same  principle  as  bw, 
where  there  was  a  tenant  of  the  land,  who  perfonned 
the  services ;  and  he  did  not  find  the  Court  had  any 
regard  to  the  merum  jus  of  the  tenant.  Now,  the  ret- 
/  son  why  there  was  no  escheat  on  the  death  of  cnkd 
que  use,  in  equity,  seemed  to  be  this,  (and  it  was  a 
reason  equally  applicable  to  uses  and  trusts,)  that  the 
Court  had  nothing  to  issue  a  subpeena  upon,  no  equity, 
nothing  to  decree  upon ;  and  every  p^mcm  must  biiog 
an  equity  with  him  for  the  Court  to  found  its  juris- 
diction.   It  seemed  to  him,  he  could  have  nd  equiiy 
in  the  case  of  an  use,  or  as  owner  of  the  titist,  for 
this  plain  reason ;  an  use  before  the  statute  could  not 
be  extended  fiuther  than  the  interest  m  the  estate 
which  the  creator  of  the  use  could  have  asjoyed.  As 
if  the  c)*eator  of  the  use  had  a  fee  simple  in  the  iand» 
he  could  take  back  no  more  iiiterest  in  the  use,  eitfaer 
declared  or  resulting,  than  he  had  in  the  laad.    If  h^ 
made  a  feoffinent,  and  declared  no  uses,  it  resulted 
to  him  in  fee,  which  was  to  him,  his  heirs  and  assigns. 
The  consequence  was,  that  the  moment  he  died  with- 
out heirs  or  assigns,  there  was  no  use  remainmg.  How 
then  could  you  Come  to  Chancery  for  a  subp(fff^ 
(whether  he  took  back  the  same  <x  a  di&rent  vait) 
to  execute  an  use  or    trust  which  was  absdutdy 
extinct? 
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.  -That  Beemed  to  him  the  plain  and  substantial  rea* 
iMi  why,  in  the  present  case,  whether  it  was  an  use 
or  a  trust,  there  was  no  basis  on  which  to  found  a 
subpmm.    The  Lord  Chief  Justice's  system  was  very 
gneat  and  noble,   and  very  equitably  intentioned ; 
soch  a  system  as  he  should  readily  lay  hold  of  upon 
every  occasion,  if  he  thought  he  could  do  it  consist- 
ently with  the  rules  of  law.    Where  a  person  passed 
the  estate  without  consideration,  there,  in  modem 
language,  an  use  resulted ;  because  it  was  unequitable 
that  a  man  should  have  an  interest  in  the  estate,  when 
he  had  paid  no  consideration  for  it.    But  whei«  a 
person  was  not  party  to  the  deed,  nor  privy  to  the 
estate,  he  did  not  see  how  any  thing  could  result  for 
ins  benefit.    That  this  i»as  the  notion  in  respect  to 
aa  use,  appeared  from  authorities.  The  law  was,  that 
the  lord  could  not  have  the  escheat  of  an  use;  so  was 
S  Edw.  IV.,  fbr  he  took  that  to  be  tlie  report  of  a  aote. 
case ;  then  it  had  all  the  authority  the  Year  Books 
earned  wHh  them :  and  this  had  beeb  adi^ted  by  all 
the  writers  since.    Bacon,  79»  did  not  question  the  Bac.IUad«l2. 
authority  of  that  case :  he  gave  a  Reason  of  his  own,  ^^  *^^' 


he  substituted  as  a  better  than  that  in  the 
hodcs;  that  tihiere  was  a  tenant  in  by  title,  which  was 
a  strong  reascmin  law ;  but  he  did  not  mention  that 
as  a  reason,  with  regard  to  the  mbpama.  It  wis  not 
a  conclusive  reason  tiiat  the  lord  should  not  have  a 
subpooiOf  because  there  was  a  person  ih  possession  : 
he  should  have  it  fbr  that  reason,  if  that  person  was 
•liaUe  to  him  in  equity :  therefore  he  gave  a  bettar 
xezaan ;  because,  says  he,  it  never  was  his  intent  to 
advance  the  lord,  but  his  own  blood*  Therefore  th^t 
was  the  reason ;  it  would  not  be  within  the  intention 
of  that  trust,  that  any  beside  the  blood  <^  the  cove- 
nantor should  take.  Nobody  could  imagine  the  tenant 


458  Title  XXX.    E$cheaL  %  29. 

intended  to  provide  a  trust,  to  answer  the  lofdV 
escheat.  Mrs.  Harding  never  thought  of  escheat^ 
he  supposed ;  but  had  it  been  suggested  to  her,  \i 
she  died  without  heirs  that  could  possibly  take  her 
estate,  would  she  rather  have  the  friend  she  had  cho- 
sen to  make  her  trustee  have  it,  or  that  it  should  go  to 
the  King ;  she  must  have  been  a  subject  of  more  zeal 
than  he  could  suggest,  if  she  had  said  she  would  give 
it  to  the  King. 

As  he  was  stating  the  law  of  escheats  with  regard 
to  uses  and  trusts,  he  would  take  notice  of  an  objec- 
tion that  seemed  equally  to  affect  the  opinions  of 
lawyers,  with  regard  to  the  doctrine  of  uses  and  trusts; 
that  was  the  dilemma  which  was  urged  at  the  bar,  as 
the  basis  of  the  equity  in  this  case,  though  he  did  not 
think  it  a  necessary  dilemma  \  \iz.  that  the  lord  must 
have  the  estate  by  escheat,  either  on  the  death  of  the 
cestui  que  trust  without  heirs)  or  of  the  trustee  without 
heirs,  discharged  of  the  trust ;  but  if  he  could  not 
have  it  while  the  trustee  lived,  while  there  was  a  te- 
nant, it  would  be  monstrous  that  the  cestui  que  trust 
should  be  prejudiced  by  putting  the  estate  in  the 
trustee's  hands  for  the  benefit  of  the  family.  One  part 
of  this  was  a  dangerous  conclusion,  the  other  was  not; 
his  answer  was,  that  if  the  law  were  so,  that  the  lord 
should  in  that  case  take  it  discharged  of  the  trust,  be 
must  suppose  it  no  injury  or  absurdity  at  all :  volenti 
ncnfit  injuria.    The  creator  of  the  trust  determines 
to  take  the  convenience  of  the  trust,  with  its  incon- 
venience. It  was  most  certain  every  man  who  created 
a  trust  put  his  estate  in  the  power  of  his  trustee:  if 
the  trustee  sold  it  for  a  valuable  consideration,  with- 
out notice,  no  Court  could  relieve  the  owner  froffl  . 
this  misfortune,  it  was  the  result  of  his  own  act;  and 
yet  that  was  as  shocking  a  perfidy  in  the  trustee  as 
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could  be ;  but  the  Court  could  not  interpose,  as  it 
would  affect  the  rights  of  others,  of  third  persons. 
But  lie  did  not  think  this  was  at  all  a  necessary  di- 
lemma. The  lord  might  not  be  entitled  on  the  death 
of  cestui  que  trust  without  heir,  because  there  was  no 
equity,  for  he  had  a  tenant,  as  he  had  before ;  but 
possibly  there  might  be  an  equity  the  other  way  against 
the  lord :  for  if  the  tiiistee  died  without  heir,  and  the 
lord  had  the  estate,  the  Court  of  Chancery  might  say, 
you  shall  hold  to  compensate  yourself  for  your  rent 
and  services,  but  we  will  embrace  the  rest  for  the 
cestui  que  trust. 

A  difference  was  attempted  to  be  made  between 
uses  and  trusts  ;  but  by  comparing  the  definitions  of 
the  two,  it  would  appear  they  were  precisely  the 
same.  It  was  said  the  difference  consisted  in  this,  that 
equity  had  shaped  them  much  more  into  real  estates, 
.than  before,- when  they  were  uses ;  as  now  there  was 
tenancy  by  the  curtesy  of  a  trust;  it  might  be  entailed; 
and  the  entail  might  be  barred  by  a  common  reco- 
very. But  why  ?  not  from  any  new  essence  they  had 
obtained,  but  from  carrying  the  prinoiple  farther. 
Quiaequitas  sequitwr  iegem :  for  as  between  the  trustee 
9SiArcestui  que  trusty  the  Court  of  Chancery  had  juris- 
diction ;  and  he  thought  they  should  have  equally 
extended  the  rules  and  principles  of  uses,  as  well  as 
those  of  trusts. 

That  it  would  be  a  bold  stroke  to  say.  Chancery 
considered  trusts  as  a  mere  nullity ;  and  that  they 
were  to  be  treated  in  the  same  manner  as  if  they  con- 
tinued in  the  seisin  of  the  creator  of  them,  or  of  the 
person  for  whom  they  were  made.  Rules  of  property 
were  not  to  be  questioned,  even  by  the  Judges: 
while  the  people-  continued  satisfied,  and  acquiesced 
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in  them,  none  but  the  legislature  could  alter  them» 
His  objection  to  the  claim  in  the  information  was,  not 
that  it  was  to  have  a  trust  executed,  as  if  it  were 
land ;  but  it  was  to  claim  the  execution  of  a  trust  that 
did  not  exist :  if  there  was  a  trust,  he  should  consider 
it  merely  as  an  estate,  ^nd  determine  accordingly;  but 
the  creation  c^  a  trust  never  could  affect  the  right  of 
a  third  person. 

He  could  assign  but  one  reason  why  that  distinc- 
tion between  tenancy  by  the  curtesy  and  dower  Had 
prevailed,  and  it  was  applicable  to  the  reason  of  this 
case.  He  had  heard  the  House  of  Lords  were  startled 
at  the  distinction :  they  were  told  the  opinion  of  con- 
veyancers was  so;  and  that  if  it  was  altered,  it  might 
load  purchasers  with  dower,  who  thought  they  had 
purchased  free  firom^  it ;  and  the  Lords  would  not  re- ' 
verse  the  judgement,  because  they  would  not  let  it 
a£fect  the  right  of  a  third  person.  It  appeared  that  at 
law  there  could  be  no  escheat,  while  there  was  a 
tenant  dejiore  ;  in  equity  there  could  be  none  while 
trusts  were  called  uses;  and  a  trust  and  an  use  weie 
exactly  the  same.  How  then  could  he  say  the  lord 
should  lose  his  escheat,,  when  any  man,  for  his  own 
€X>nvenience,  put  his  estate  in  trust  It  seemed,  if 
he  were  to  do  so,  that  he  would  give  law  and  equity, 
and  not  pronounce  upon  law  and  equity. 

Two  centuries  had  passed  since  uses  and  trusts  bud 
been  admitted,  and  he  could  not  find  a  dictum  that 
the  Crown  should  have  an  escheat  of  a  trust. 
Tiu  12.  c*  2.      The  judgement  in  Sir  George  Sandes's  case,  being 

an  authority  in  point,  great  efibrts  were  made  to 
weaken  its  validity.  But  Lord  Hale  had  determined 
on  great  principles  of  law ;  and  he  could  not  help 
remarking,  that  neither  the  bar  nor  the  bench  wefe 
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ever  frightened  at  the  ill  consequences  which  had 
been  mentioned.  The  information  on  the  part  of  the 
Crown  ¥ras  dismissed. 

SO.  In  a  subsequent  case  Lord  Thurlow  said, — Bur-  Middletou 
gess  V.  Wheate  was  determined  upon  divided  opinions,  I'Jj*"^* 
and  opinions  which  continued  to  be  divided,  of  very  20  L 
learned  men.    The  argument  of  the  defect  of  a  tenant  juri^Exer. 
seemed  to  be  a  scanty  one.    Whether  that  case  was  ^^  i-  383. 
such  a  one  as  bound  only  when  it  occurred  speciatm^ 
or  afforded  a  general  principle,  was  a  nice  question. 

31.  An  equity  of  redemption  is  considered  as  not  NoranEquity 
liaMe  to  eschekt ;   and  in  the  case  of  Burgess  v.  ""^^^^^'^ 
Wheate,  the  Lord  Keeper  said,  <*  If  a  mortgagor  die  1  Black.  R. 
without  heir,  shall  the  mortgagee  hold  the  land  free?  ^^^^ 

I  answer,  shall  it  escheat  to  the  Crown  ?  No ;  because 
in  that  case  the  lord  has  a  tenant  to  do  his  services, 
and  that  is  the  whole  he  h  entitled  to  in  law  and 
equity.  What  the  justice  might  be  between  the  mort- 
^[s^gee  and  executor,  I  shall  not  trouble  myself  about. 
I  think  the  Crown  has  not  an  equity,  on  which  to  sue 
^mbpcmaJ* 

32.  Where  money  is  directed  to  be  laid  out  in  the  Nor  Monej 
purchase  of  land,  but  the  quality  of  real  estate  is  not  Jl^J'*''"^ 
imperatively  and  d^nitively  fixed  upon  it,  by  the 
instrument ;  and  it  remains  ad  arUtrium  whether  it 

is  to  be  considered  as  land,  «r  money ;  it  has  been 
held  by  the  Court  of  Chancery,  that  on  failure  of  WaHcer  ?. 
heirs,  the  Crown  has  no  equity,  against  the  next  of  ^v«*  Jun 
kio,  to  have  it  laid  out  in  real  estate,  in  order  to  1 70. 
claim  the  escheat. 

33.  It  has  been  stated,  that  all  the  lands  in  England  To  whom 
are  now  held  in  socage,  either  immediately  of  the  J^^®  ^ 
King,  or  mediately  of  some  private  perscm,  by  fealty  Dissert,  c.  3. 
and  other  services ;  which  are  piesierved  to  the  lord       ' 

by  the  stat.  l^Cfaa.  II.    To  the  feudal  lord  therefore 
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all  lands  escheated  belong ;  so  that  where  lands  aie 

held  of  a  manor,  the  escheat  is  to  the  person  who  is 

lord  of  that  manor :  in  the  case  of  a  seigniory  in  gross, 

'  they  escheat  to  the  person  entitled  to  such  seignory ; 

and  where  it  cannot  be  ascertained  of  whom  lands  are 

immediately  held,  then  the  King,  as  the  great  and 

chief  lord,  shall  have  them  by  escheat :  for  to  him 

r*^Fr^'^^^'  fealty  belongs,  and  of  him  they  are  certainly  holden 

i2o[  by  presumption  of  law,   and  without  necessity  of 

proof. 

34.  Those  who  have  royal  franchises,  such  as  the 

Bishop  of  Durham^  whose  county  is  palatine,  have 

1  p.  C.  254.    all  royal  escheats,  of  which  Lord  Hale  gives  several 

instances. 
The  Lord  by      35.  The  lord  by  escheat  may  distrain  for  rent  due 
distndn  for     ^^  ^^^  ^^^  tenant ;  as  if  there  be  lord  and  tenant, 
I^t.  and  the  tenant  makes  a  lease  for  life,  rendering  rent ; 

1  Inst.  2156.  if  lie  afterwards  dies  without  an  heir,  whereby  tbe 

reversion  comes  to  the  lord,  by  way  of  escheat,  he 
may  distrain  for  the  rent,  because  it  is  incident  to  the 
reversion  :  but  he  cannot  take  advantage  of  a  con- 
dition of  re-entry,  because  he  is  not  heir  to  the  lessor. 
Entitled  to  a  S6.  Where  the  inheritance  escheats,  and  there  is 
attend.^^  an  outstanding  term,  which  is  attendant  on  the  in- 
heritance, the  lord  by  escheat  will  be  entitled  to 
such  term.  » 

Thnixton  v.        37.  A  person  seised  in  fee,  limited  a  term  for  100 

Att*  6en» 

1  Vera.  340.   years  to  trustees,  m  trust  to  attend  the  inheritance : 

he  afterwards  died  without  an  heir,  being  a  bastard. 
The  question  was,  whether  this  term  should  go  to  the 
King  with  the  inheritance. 

It  was  determined  that  the  King  was  entitled  to  the 
.  term  j  for  he  was  not  in,  barely  in  the  post,  but  in 
the  per  also ;  and  the  term  for  years  went  with  the 
inheritance,  by  the  express  limitation  of  the  party.  . 
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'   S&   The  lord  •  by  escheat  is  entitled  to  all  tlie  And  to  all 
charters  concerning  the  lands  escheated :  and  it  is  Tit*Chartei»* 
said  in  Brooke's  Ab.  that  if  a  tenant  is  attainted  of  pi*  39. 
felony,    the  lord  shall  have  his  lands  by  escheat; 
aad  also  the  charters ;  though  the  charters  are  not 
forfeited. 

SQL   The  lord  who  acquires  the  land  by  escheat,  is  Is  subject 
liable  to  all  the  incumbrances  of  the  last  tenant :  thus  branch!"* 
if  a  person:  dies  without  heirs,  having  granted  a  rent,  i  Ro'l-  R- 
the  lord  by  escheat  will  hold  the  lands  subject  to  7  Rep.  7  h. 
such  rent.     So  if  he  dies  leaving  a  wife,,  she  will  be 
entitled  to  dower ;  and  in  the  case  of  a  woman,  her 
husband  will  be  entitled  to  curtesy  :  for  as  the  tenant 
has  the  power  to  defeat  the  lord's  right  to  escheat  by 
any  mode  of  alienation,  he  must  consequently  have 
evsry  inferior  power. 

.    40.  Where  a  copyhold  estate  escheats  to  the  lord  Turner  ▼. 
of  the  manor,  he  will«hold  it  subject  to  any  lease  made  Hut.  102« 
by  the  copyholder,  with  the  licence  of  the  lord ;  and 
also  to  the  free  bench  of  the  widow. 

I^rd  Mansfield  has  said,  that  in  all  manors  where  i  Black.  R. 
admission  is  necessary  to  alienation,  the  escheat  is 
absolute,  the  lord's  consent  being  still  necessary.  In 
those  copyholds,  the  lord  is  not  bound  by  debts, 
alienation,  or  trusts ;  they  are  all  void  against  him : 
but  if  he  consents  to  a  condition  or  trust  on  the  court- 
roll,  then  he  is  bound  by  it;  for  he  cannot  claim 
s^inst  his  own  act :  but  in  fireehdds,  the  form  of  his 
concurrence  not  being  necessary,  Jie  is  always  con- 
sidered as  much  bound  as  if  he  was  party  to  the  deed 
of  alienation  which  makes  the  trust;  because  the 
power  which  the  tenant  now  has  by  law,  is  equivalent 
to  the  lord's  consent  to  the  grant,  when  it  was  a  strict 
reversion. 
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41.  The  reason  that  the  lord  by  escheat  is  subject 
to  incumbrances  is,  because  they  are  annexed  to  the 
possession  of  the  land,  without  respect  to  any  privity : 
but  the  lord  who  comes  in  by  escheat  is  not  subject 
to  any  incumbrances  annexed  to  the  privily  of  estate; 
for  he  comes  in,  in  the  post,  therefore  w^  not  bound 
to  execute  a  use,  his  title  being  paramnt,  namely, 
by  force  of  the  condition  in  law  taciSJfibinexed  to 
the  land,  at  the  time  of  the  creation  cf  the  seigniorj, 
which  he  had  to  his  own  use. 

42.  It  follows,  by  a  strict  analogy  from  the  case 
of  a  use,  that  tiie  lord  by  escheat  is  not  bound  to 
execute  a  trust.  In  the  case  of  the  Crown,  it  is  laid 
down  in  all  the  books  that  the  King  could  not  be 
seised  to  a  use ;  therefore  cannot  be  a  trusty  for  any 
one:  and  that  where  the  King  acquires  land  by 
escheat,  he  is  not  compellable  to  execute  a  trust, 
appears  from  a  modern  statute,  S9  &  40  Geo.  III. 
c.  88.  S  12.,  by  which  the  Crown  is  enabl^  to  direct 
the  execution  of  any  trusts  to  which  lands  escheated 
are  liable,  and  to  make  any  grants  of  such  lands. 

43.  With  respect  to  private  persons,  Carter  rcporte 
Lord  Bridgeman  to  have  said,  that  where  a  man  con- 
veys land  in  trust,  and  die  trustee  is  attainted  of 
felony,  the  lands  shall  be  forfeited ;  though  the  cestui 
que  trust  may  have  relief  in  equity.  And  Sir  J.  Trevor, 
M.  R.  lays  it  down,  that  if  a  trustee  dies  without  heir, 
the  lord  by  escheat  shall  have  the  land ;  yet  subject 
to  the  trust  in  equity. 

Mr.  Hargrave  has  controverted  these  authorities 
As  to  the  first,  he  says  he  was  in  possession  cf  Lo^ 
Bri<^man's  own  manuscript  reports  of  his  judge- 
ments whilst  he  was  Chief  Justice  of  the  Common 
Pleas :  compositions  far  exceeding  Carter's  account 
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of  the  judgements,  in  copiousness,  depth,  and  correct-  ^ 

ness :  in  which  there  was  not  an  iota  which  in  the 
least  imported  an  opinion,  that  upon  escheat  the  lord 
comes  in  subject  to  any  trust :  and  as  to  the  second, 
the  opinion  seemed  too  much  of  a  loose  dictum  to 
command  much  attention. 

44.  In  a  case  determined  in  17  Cha.  II.,  where  a  Stevens 
person  seised  in  fee  contracted  to  sell  his  estate,  and  ^Jb"  i1d>7 
died  before  assurance,  without  any  heir,  so  that  the 

lands  escheated  to  the  lord,  the  Court  refused  to 
compel  the  lord  to  convey  to  the  vendee  j  which  could 
only  be  upon  the  principle  that  the  lord  by  escheat 
was  not  compellable,  in  equity,  to  execute  a  trust* 

45.  It  is  said  by  Lord  Macclesfield,  that  if  a  trustee  i  Stra.454. 
of  a  copyhold  dies  without  heir,  the  lord  becomes  en-  J^nsdaie  ^ 
titled  by  escheat,  without  being  subject  to  the  trust*     3  Ves.  Jun. 

46.  There  were  formerly  officers  called  escheators,       * 
whose  duty  it  was  to  find  offices  after  the  death  of  Escheator. 
the  King's  tenants,  and  to  certify  their  inquisitions  ^  ^^*  ^^^^ 
into  the  Exchequer.    These  offices  have  long  since 

ceased ;  and  now,  where  a  person  is  supposed  to  have  Doe  v.  Ked- 
h^d  his  lands  of  the  Crown,  and  to  have  died  without  ^J^^  *  2  East, 
heirs,  a  commission  of  escheat  is  issued  to  ascertain  £<  pane 

^1      /.     ,  Webster, 

the  tacts.  6Ves.809. 

47.  Bi  a  modem  case,  Lord  Eldon  said  it  was  usual  7  ves.  71. 
for  the  Crown  to  give  to  the  person  making  discovery  vide  Tit.  34. 
of  an  escheat  as  good  a  lease  as  it  could. 
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Section  1. 

T>  Y  the  law  of  nature,  Qccupancy  not  on}y  gave  $ 
right  to  the  temporary  use  of  the  soil,  but  also 
a  permanent  property  in  the  substance  of  the  earth 
itself ;  and  to  every  thing  annexed  to,  or  issuing  out 
of  it.  Hence  possession  was  the  first  act  from  which 
the  right  of  property  was  derived :  it  has  therefore 
been  established  as  a  rule  of  law,  in  every  civilized 
country,  that  a  long  and  continued  possession  should 
give  a  title  to  real  property. 
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2.  This  mode  of  acquisition  was  well  known  in  the  Vin.  ad  lust. 
Roman  law  by  the  name  of  usucajno ;  because  a  ^*^"  ^'  ^'^*  ^' 
person  who  acquired  a  title  in  this  manner,  might  be 

8aid»  usu  rem  capere.     And  is  thus  defined  by  Modes*  * 

tmus. — Adjectio  dominiiper  continuationem  possessioms 
temparis  iege  dqfinitL    In  the  English  law  it  is  called  ^  ^^^^'  **3  *• 
prespription.-^-Pr^^crip/io  est  titulus  ex  usu  et  tempore 
suhstantiam  capienSj  ah  auctoritate  legis. 

3.  Every  species  of  prescription  by  which  pro-  ^"^hg| 
perty  is  acquired  or  lost,  is  founded  on  this  presump- 
tion, that,  he  who  has  a  quiet    and  uninterrupted 
possession  of  any  thing  for  a  certain  number  of  years^ 

is  supposed  to  have  a  just  right  \  without  which  he 
could  not  have  been  suffered  to  continue  in  the 
enjoyment  of  it.  For  a  long  possession  may  be  con* 
sidered  as  a  better  title  than  citn  cinnmonly  be  pro- 
duced ;  as  it  supposes  an  acquiescence  in  all  other 
claimants ;  and  that  acquiescence  also  supposes  some 
reason  for  which  the  claim  was  forborne* 

4.  The  doctrine  of  prescription  appears  to  have 
been  very  soon  established  in  England.  And  from 
what  is  said  of  it  in  Bracton,  seems  to  have  been 
derived  from  the  Roman  law  ^  for  he  lays  it  down, 
that  a  title  may  be  gained  both  to  corporeal  and 
incorporeal  hereditaments  by  a  long  and  uninter'- 

rupted  possession^-— jDicfirm  est  in  precedentibus  quali-  Lib.  2.  c.  22. 
tcr  rerum  corporciUum  domima  ex  tittUOf  etjusta  causa 
ecquurendit  trcmsferuntur  per  iraditionem.  Nunc  autem 
^endum  quaUter  transferuntur  sine  tittdoy  per  usu  cap- 
tknem;  sdl.  per  hngam  continuant  etpacificam  posses- 
mnem^  ex  diutumo  tempore^  et  sine  traditione. 

5.  Our  legal  writers,  however,  have  only  allowed 
prescriptioQ.  to  operate  in  the  case  of  incorporeal 
hereditaments }  such  as  rights  of  common,  rents,  &c., 
where  the  peiscm  who  claims  can  show  no  other  titLe 
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than  that  he,  and  those  under  whom  he  claims,  have 
immemoriaUy  used  to  enjoy  them.  But  there  is 
another  kind  of  prescription  established  by  the  statute 
law,  extending  to  corporeal  hereditaments^  by  which 
an  uninterrupted  possessi<Mi,  for  a  certan  number  of 
yestrs,  will  give  the  possessor  a  good  title,  by  taking 
away  from  all  other  persons  the  right  of  entering  on 
such  hereditaments,  or  of  maintaining  any  species  of 
action  for  them. 
Prescription  6.  There  are,  therefore,  two  kinds  of  prescription 
criil' U^™!^  known  to  the  English  law.    First,  a  prescription  to 

incorporeal  hereditaments  by  immemorial  usage ;  as 
"where  a  person  shows  no  other  title  to  what  het^laims, 
-than  that  he,  and  those  under  whom  he  claims,  have 
immemoriaiHy  used  to  enjoy  it  ^  which  may  be  called 
-a  positive  prescription. 
4  Inst.  1136.  7*  A  prescription  by  immemorial  usagediSers  fnMn 
4  Rep.  31 6.  ^^gtQ^  in  ti^ig  respect,  that  a  custom  is  properly  a 

•  local  usage,  not  annexed  to  the  person ;  such  as  the 

'custom  that  all  the  copyholders  of  a  manor  have 

<:ommon  of  pasture  upon  a  particular  warte.  .  Whereas 

prescription  is  always  annexed  to  a  particular  person. 

May  be  in  8.*  This  kind  of  prescription  is  of  two  sorts.   £ither 

ort^^Estote.  ^*  ^^  ^  personal  right,  which  has  been  exercised  by  a 

1  Inst.  1136.  ^^^  ^^^  ^^  ancestors,  or  by  a  body  politic  and  their 

i%ia.  predecessors }  or  else  it  is  a  right  attached  to  the 

^ownership  of  a  particular  estate,  and  only  exercisable 
by  those  who  are  seised  of  that  estate.  In  the  first 
-case,  it  is  termed  a  prescription  in  the  person  j  in  the 
second  case,  it  is  called  a  prescription  in  a  gue  estate* 
6  Rep.  60  a.       &•  ^  prescription  in  a  que  estate  must  always  be 

laid  in  the  person  who  is  seised  of  the  fee  simple.    A 

tenant  for  life,  for  years,  or  at  will,  or  a  copyholder, 

,  cannot  prescribe  iii  this  manner^  by  reason  of  the 

imbecility  of  their  estates  i  for,  as  prescription  is 
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always  beyond  time  of  memofy,  it  would  be  absurd 
that  those  whose  estates  commenced  within  the 
memory  of  man^  should  pretend  to  prescribe  for  any 
thing.  Tlierefore,  a  tenant  for  life  must  prescribe 
under  cover  of  the  tenant  in  fee  simple^  anpl  a  copy- 
bolder  under  cover  of!  bis  lord*- 

10.  Prescription  by  immemorial  usdge  only  extends  What  may  be- 

X      •  1    i_       j'a  X  r  claimed  by. 

to  mcorporeal   hereditaments;    such  as   commons,  ^ 

ways,  waifs,  estrays,  wreck,  warren,  &c.  But  it  can- 
not ghre  a  direct  title  to  lands,  or  other  corporeal 
inheritances,  of  which  more  certain*  evidence  may  be 
had. 

11.  Nothing,  however,  can  be  claimed  by  prescrip-  Tit.  27.  J  83. 
tion,  which  owes  its  origin  to  matter  of  record.     For  1  Inst.  \\4(t 
prescription  being  only  an  usage  in  pais,  does  not       ^^' 
extend  to  those  things  which  can  only  be  had  by 

matter  of  record;  such  as  goods  and  chattels  of 
traitors,  felons,  and  fugitives,  deodands,  &c.  But  to 
treasure  trove,  waifl^  estrays,  wrecks,  park,  warren,  « 

royal  fishes,  fairs,  markets,  and  the  like,  a  title  may 
be  made  by  prescription. 

12.  A  prescription  by  immemorial  usage  can  in.  1  Vent.  387. 
general  only  be  for  things  which  may  be  created  by 

grant;  for  the  law  allows  prescriptions  only  in  supply 
of  the  loss  of  a  grant.  Ancient  grants  must  often  be 
lost;  and  it  would  be  hard  that  no  title  could  be 
made  to  things  lying  in  grant,  but  by  sholving  the 
grant.  Upon  immemorial  usage,  therefore,  the  law 
will  presume  a  grant,  and  a  lawful  beginning ;  and 
allows  such  usage  for  a  good  title :  but  still  it  {s  only 
to  supply  the  loss  of  a  grant.  Therefore,  for  such-  . 
things  as  can  have  no  lawful  beginning,  nor  be 
created  at  this  day,  by  any  manner  of  grant,  or  reser- 
vation, or  deed,  that  can  be  supposed,  a  prescription/ 

is  not  good. 
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1  lust.  114  6*  13.  A  pierson  may  have  frank  foldage  by  prescrip- 
tion, but  it  must  be  appendant  to  land ;  and  a  sum 
may  prescribe  that  he  and  his  ancestors,  time  oat  of 
mind,  have  had  frank  foldage  of  the  beasts  of  his 
tenants,  in"  a  particular  place. 

Jeffiryat  14.  In  trespass,  the  defendant  justified  under  a 

8  ^.  ^5.    prescription,  that  the  lords  of  the  man<H'  of  H.  had, 

and  always  used  to  have,  free  foldage  throughout  the 
Vill  of  H«,  and  to  have  the  penning  of  the  sfaeep ;  so 
tlliat  the  vill  of  H.  ought  not  to  have  free  f<4dage, 
without  the  consent  of  the  lord ;  and  that  if  any 
levied  a  fold,  without  such  consent,  the  lord  had 
.  used  to  abate  it. 

It  was  urged,  that  this  prescription  was  void,  being 
against  common  rights  which  gave  every  one  foldage 
.  in  his  own  land.  Sed  nan  allocatur^  for  every  pre- 
scription is  against  common  ri^ht ;  and  it  did  fiot 
extend  to  deprive  the  owner  of  the  whole  interest 
aiid  profit  of  his  land,  which  would  not  have  been 

Punsany         good ;  but  only  precluded  him  from  setting  nphurdles, 

1  Lconfu.     which  was  a  reasonable  prescription,  and  retrained  a 

particular  profit  only. 

15;  In  a  modem  case  it  was  held,  that  an  andent 
grant  without  date  does  not  necessarily  destroy  a 
prescriptive  right;  for  such  grant  may  either  be 
prior  to  the  time  of  memory,  or  in  confirmation  cS 
such  prescriptive  .right 
Addingtbn  l6.  In  trespass  the  defendants  pleaded^  thatClode 

2  BUcI^'r.     ^^  ^^^^^^  ^^*  messuage,  &c. ;  that  he  and  all  those 
989.  whose  estate  he  had,  &c.  for  the  time  being,  had  and 

used,  and  had  been  accustomed  to  have  and  use, 

and  so.  still  of  right  ought  to  have  and  use,  common 

of  pasture  in  the  place  where,  &c.  for  all  common-  \ 

able  cattle,  leoant  and  cotwhant,  &c. ;  and  thereupon 

justified^ 
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The  plaintiff  traversed  the  right  of  common,  and 
produced  two  ancient  charters,  without  datie,  con- 
taining  a  grant  of  common. 

The  Judge  being  of  opinion  thai  the^  grants  were 
inconsistent  with  &e  plea  of  prescription,  a  verdict 
was  ^ven  for  the  plaintiff. 

Upon  a  motion  for  a  new  trial»  it  was  urged  for  the 
defendant,  that  these  grants  might  only  be  in  con- 
firmation of  an  antecedent  prescriptive  right ;  and 
then  were  not  inconsistent  with  it 

The  Court  was  of  opinion,  that  these  grants  might 
either  be  before  time  of  memory,  or  else  they  might 
have  been  only  in  confirmation  of  a  prior  right :  in  ' 
Heither  of  which  cases  would  they  have  been  incon- 
sistent  with  a  plea  of  prescription.  It  ought  to  have 
been  left  to  the  jury  to  decide  whether  either  of  these 
was  the  case.     A  new  trial  was  granted. 

17.  An  easement,  which  is  a  service  or  conve-  Kitcb. 
QieBce  that  one  neighbour  hath  of  another,  without  C^'^*'^^^*- 
profit,  as  a  way  through  his  land,  a  sink,  or  such  like, 

may  be  claimed  by  prescription ;  but  a  multitude  of 
persons  cannot  prescribe  for  an  easement,  though 
they  may  plead  a  custom, 

18.  There  can  be  no  prescription  for  what  the  law  RH  f. 
gives  of  common  right :  therefore  a  lord  of  a  manor  cro.Eli2.79K 
cannot  prescribe  to  have  a  court  baron  within  his 

manor ;  because  it  is  of  common  right,  and  incident 
to  a  manor.  But  a  lord  of  a  manor  may  prescribe  to 
enlarge  the  jurisdiction  of  his  court. 

19.  Where  a  person  prescribes  in  a  qve  estate^  he  Lit.  §  183* 
can  claim  nothing  under  such  prescription  but  what 

id  appendant  or  appurtenant  to  land  ;  for  it  would  be 
absurd  to  claim  any  thing  as  the  consequence  of  an 
estate,  with  which  the  thing  claimed  has  no  con* 

neidofl. 

Hh  4 
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1  Inst.  121  a.     2O4  A  person  cannot  prescribe  for  any  thing  in  a 

qtie  estate  that  lies  in  grant,  and  cannot  pass  without 
deed  or  fine ;  but  in  him  and  his  ancestors  he  may, 
because  he  comes  in  by  descent,  without  any  con- 
veyance. 

21.  Although  prescription  in  general  only  extends 
f  310.  to  incorporeal  inheritances,  yet  Littleton  says,  tenants 
in  common  may  be  by  title  of  prescription  :  as  if  the 
one  and  his  ancestors,  or  they  whose  estate  he,  hath, 
in  one  moiety,  have  holden  in  common  the  same 
moiety  with  the  other  tenant,  who  hath  the  other 
moiety,  and  with  his  ancestors,  or  with  those  whose 
estate  he  hath,  undivided,  for  time  out  of  mind. 

Lord  Coke  observes  on  this  passage,  that  it  is 
founded  on  good  authority;  but  that' joint  tenants 
cannot  be  by  prescription,  because  there  is  a  survivor- 
ship between  them,  though  not  between  tenants  in 
common. 
Must  be  be-       22.  There  are  two  circumstances  necessary  to  form 
of  MemOTv.    ^  prescription.     First,  time  whereof  the  memory  of 
Lit.  §  170.     man  runneth  not  to  the  contrary;  which  has  long 
'  since  been  ascertained,  by  the  law,  to  commence  from 

2  Gomni.  3 1 .  the  beginning  of  the  reign  of  King  Richard  L :  though 

it  seems  extraordinary  that  the  date  of  legal  prescrip- 
tion should  continue  to  be  reckoned  from  so  remote 
a  period. 
^  23.  This  time  is  understood,   not  only  of  the 
1  Inst.  1 15  a.  memory  of  any  man  living,  but  also  of  proof  by  any 

record  or  writing  to  the  contrary :  for  if  there  be  any 
sufficient  proof  by  record,  or  writing,  although  it  ex- 
ceed the  memory  or  proper  knowledge  of  any  man 
living,  yet  it  is  within  the  memory  of  mto:  for 
memory  or  knowledge  is  twofold  j  first,  knowledge 
by  proof,  as  by  record  or  sufficient  matter  of  writing  j 
secondly,  by  a  man's  own  proper  knowledge. 
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24.  It  follows,  that  where  there  is  any  proof  of  the 

commencement  or  origin  of  a  right,  sinpe  the  time  of 

Rich.  I.,  it  cannot  be  claimed  by  prescription. 

23.  A  vicar  endowed  de  mnutis  dechnis  in  the  year  Fringe 

ISIO,  sued  the  parson  appropriate  for  them.     It  was  2  Roll  Ab. 

held  that  the  parson  could  not  prescribe  against  this  269. 

endowment,  though  it  was  SOO  years  past ;  for  the 

prescription  ought  to  commence  since  the  endowment, 

which  was  subsequent  to  the  time  of  limitation. 

S6.  Every,  prescription  must  have  a  continued  and  And  hare  a 
peaceable   usage   and  enjoyment :     for   if  repeated  usage^* 
usage  cannot  be  proved,  the  prescription  fails.     But  l  l»st.  U3b, 
where  a  title  has  once  been  gained  by  prescription,  * 
it  will  not  be  lost  by  any  interruption  of  the  enjoy- 
ment of  it  for  ten  or  twenty  years. 

27*  Thus,  if  a  person  has  a  right  of  common  by  Idem. 
prescription,  and  he  takes  a  lease  of  the  land  for 
twenty  years,  whereby  the  qommon  is  suspended,  he 
may,  after  the  determination  of  the  lease,  claim  the 
common  again  by  prescription;  for  the  suspension 
was  only  of  the  enjoyment,  not  of  the  right. 
.  28.  Formerly  a  person  might  have  psescribed  for 
a  right,  though  the  enjoyment  of  it  had  been  sus- 
pended for  an  indefinite  time :  but  this  is  now  altered, 
as  will  be  shown  in  the  next  chapter. 

29.  A  prescription  must  be  certain ;  therefore  a  pre-  And  be  cer- 
scription  to  pay  for  tithes  a  penny  or  thereabouts,  for  rewonable. 
every  atcce  of  arable  land,  is  bad.    It  must  also  be  ^  ^<>U-  Ab. 
reasonable :  thus  a  prescription  for  setting  out  tithes.  Hob.  107. 
without  the  view  of  the  parson,  is  void;  as  being 
unreasonable. 

30/  A  prescription  may  however  be  reasonable,  2  Roll.  Ab. 
though  it  be  unusual  or  inconvenient ;  as,  for  a  person 
to  have    a^  way  over  a   church-yard,  or  through  a 
church. 
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bowell  ▼•  31.  A  penson  cannot  prescribe  to  do  a  wrong,  or 

Cro^Ja'491.  *^y  thing  that  would  be  a  nuisance  to  odiers ;  as  to 
446.  erect  a  dove-cote  or  pigeon-house  on  his  lands,  if  it 

be  a  nuisance ;  or  to  lay  logs  of  wood  in  the  highway, 
and  suffer  them  to  continue  there  for  a  long  time  ; 
for  this  is  also  a  nuisance. 
1  iDst.  115  a.      32.  There  can  be  no  prescription  against  an  act 

of  parliament ;  because  that  is  the  highest  proof  and 
matter  of  record  in  law :  but  a  man  may  prescribe 
against  an  act  of  parliament,  when  his  prescriptioi} 
is  saved  or  preserved  by  another  act  of  parUament. 
Idem.  S3.  Lord  Coke  says,  there  is  a  diversity  between 

an  act  of  parliament  in  the  negative,  and  in  the 
aifirmative  ;  for  an  affirmative  act  does  not  take  away 
a  custom.  Moreover,  there  is  a  diversity  between 
statutes  that  aare  in  the  negative :  for  if  a  statute  in 
the  negative  be  declaratory  of  the  ancient  law,  that 
is,  in  affirmance  of  the  common  law,  there,  as  well, 
a  man  may  prescribe  or  allege  a  custom  against  the 
common  law ;  so  a  man  may  do  against  such  statute  \ 
for  consuetudo  privat  comrmmem  legem. 
Idem,  nou.        34.  Mr.  Haxgrave  has  observed  upon  the  above 

passage,  that  this  appears  to  be  a  good  rule ;  for  if  a 
statute  is  merely  declaratory  of  the  common  law,  the 
^  latter  should  be  construed  as  it  was  before  the  recog- 
nition by  parliament;  consequently  its  operation 
should  not  be  extended  to  the  destruction  of  pre- 
scriptions and  customs,  which  were  before  allowable. 
As  to  the  use  of  negative  words  in  such  a  case,  they 
might  either  arise  from  the  subject,  or  be  a  mode  of 
expressing  what  the  common  law  was  j  in  either  of 
which  cases,  there  could  not  be  any  colom*  of  reason 
for  giving  more  effect  to  negative,  than  belonged  to 
4d9Brmative  words.  In  short,  to  say  that  a  statute 
merely  declaratory  of  the  common  law,  being  ex* 
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pressed  in  negative  words,  should  operate  on  subjects 

to  which  the  common  law  was  not  applicable,  seemed 

to  be  a  direct  contradiction :  for  how  could  a  statute 

be  merely  declaratory,  if  it  was  in  any  degree  intro- 

ductive  of  a  new  law :  however  there  were  books  in 

which  Lord  Coke's  distinction,  in  respect  to,  negative  270  271** 

statutes  declaratory  of  the  conmion  law,  was  denied.  289. 

If  those  who  opposed  his  opinion  had  meant  only 
to  say,  that  in  the  instances  by  which  he  illustrated 
this  rule,  the  negative  words  of  the  statutes  not  only 
imported  something  more  than  a  declaration  of  the 
common  law,  but  were  also  intended  to  annihilate 
ail  particular  customs  clashing  with  it ;  or  that  on 
other  accounts  the  instances  were  not  apt;  there 
might  possibly  be  some  colour  for  their^  dissenting 
from  Lord  Coke  :  but  what  was  professed  to  be  con- 
troverted, was  the  distinction  itself,  which,  as  he  un- 
derstood it,  seemed  to  be  perfectly  unexceptionable. 

35.  Lord  Coke  says,  the  statute  34  Edw.  I.  pro-  1  Inst.  115  a. 
vides  that  none  shall  cut  down  any  trees  of  his  own 

within  a  forest,  without  the  view  of  the  forester :  but 
inasmuch  as  this  act  was  in  affirmance  of  the  common 
law,  a  man  may  prescribe  to  cut  down  his  woods, 
within  a  forest,  without  the  view  of  the  forester. 
This  doctrine  has  been  frequently  denied,  but  is  de- 
fended by  Mr.  Hargrave,  with  his  usual  learning  and 
ability. 

36.  A  man  cannot  prescribe  against  another's  pre-  Aldred's 
scription ;  for  the  one  is  as  ancient  as  the  other  :  thus,  57. 

if  a  man  prescribes  for  a  way,  a  light,  or  any  other  ^  ^^  ^^^' 
easement,  antither  *bannot  allege  a  prescription  to 
prevent  the  enJo^Tttfent  of  it. 

37.  A  prescription  may  be  lost  by  unity  of  posses-  How  a  Pre- 
sion,  of  as  high  and  perdurable  an  estate  in  the  thing  ^"fost.  • 
claimed,  and  in  the  land  out  of  which  it  is  claimed  *  lo*^  **^  *• 
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by  such  prescriptioiu  because  it  is  an  interruption  ill 
the  right. 

38.  Where  the  subject  matter  of  a  prescription  is 
destroyed,  the  prescription  is  lost :  as  if  the  repair  of 
a  castle  be  cbrimed  by  prescription,  and  the  castle  is 
destroyed,  the  prescription  is  lost. 

39*  But  no  alteration  in  the  quality  of  the  thing 
to  which  a  prescription  is  annexed,  will  destroy  the 
prescription :  as  if  a  person  prescribes  in  ar  modus 
decimandi  for  tithes  of  a  park,  and  the  park  is  dis- 
parked,  yet  the  prescription  continues  j  for  it  is 
annexed  to  the  land. 

40.  So,  if  a  man  has  estovers  by  prescription  to 
his  hquse,  although  he  alters  the  rooms  and  chambers 
of  it,  as  to  make  a  parlour  where  there  was  a  hall,  or 
a  hall  where  the  parloiu:  was  \  and  the  like  alteration^ 
of  the  qualities,  not  of  the  house  itself;  without  making 
new  chimnies ;  by  which  no  prejudice  accrues  to  the 
owner  of  the  wood ;  it  is  not  any  destruction  of  the 
prescription.    Although  he  builds  new  chimnies,  or 
makes  an  addition  to  the  old  house,  he  shall  not  lose 
his  prescription ;  but  he  cannot  employ  any  of  his 
estovers  in  the  new  chimnies,  or  in  the  part  newly 
added. 

41.  A  person  having  two  old  fulling  mills,  to  which 
was  annexed,  by  prescription,  a  right  to  a  water- 
course,  pulled  them  down,  and  erected  two  mills  to 
grind  corn.  It  was  resolved,  that  as  the  mill  was  the 
substance,  and  the  addition  demonstrated  only  the 
quality,  and  the  alteration  was  not  cjf  the  substance, 
but  only  of  the  quality,  or  the  naipe.of  the  mill,  with- 
out any  prejudice  in  the  watercouj^se  to  tliei  owner, 
the  prescription  remained. 

42.  If  a  person  has  liberties  by  prescription,  and 
after  takes  a  grant  of  them  by  letters  patent  from  the 
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King ;  this  determines  the  prescription :  for  a  matter 

in  writing  determines  a  matter  in  Jiut. 

4A.  It  has  been  stated  that  a  prescription  must  s^te,  §  26. 

have  a  continual  and  peaceable  usage  and  enjoyment ; 

therefore  a  prescription  may  be  lost,  by  neglecting  to 

claim  or  exercise  it. 
44-  Sir  W*  Blackstone  observes,  that  estates  ac-  I>c«cent  of 

quired  by  prescription  are  not  of  course  descendible  Estates!  ^* 

to  the  heirs  general,  like  other  purchased  estates,  but  2  Comm.  266, 

are  an  exception  to  the  rule :  for  properly  speaking 
the  prescription  is  rather  to  be  considered  as  an  evi- 
dence of  a  former  acquisition,  than  as  an  acquisition 
de  ncfvo.  Therefore,  if  a  man  prescribes  for  a  right  of 
way  in  himself  and  his  ancestors,  it  will  descend  only 
to  the  blood  of  that  line  of  ancestors  in  whom  he 
so  prescribes ;  the  prescription  in  this  case  being  a 
species  of  descent :  but  if  he  prescribes  for  it  in  a  que 
estate  J  it  will  follow  the  nature  of  that  estate  in  which 
the  prescription  is  laid,  and  be  inheritable  in  the  same 
manner,  whether  that  were  acquired  by  descent  or 
pbrchase ;  for  every  accessory  foUoweth  the  nature 
of  its  principal. 
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Section  1. 

rriHE  second  sort  of  prescription  is  that  which 
A  arises  from  the  several  statutes  of  limitation ; 
in  consequence  of  which  no  action  can  be  brought 
for  the  recoveiy  of  lands  or  tenements,  after  an  un- 
interrupted possession  of  a  certain  number  of  years. 
It  is  different  from  the  former  prescription ;  for  hy 
that  a  right  is  acquired  to  an  incorporeal  heredita- 
ment :  but  by  this  last .  kind,  the  remedy  for  the  re- 
covery either  of  a  corporeal  or  incorporral  heredita- 
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ment  is  taken  a^ay ;  from  whence  it  may  be  called  a 
n^;ative  prescription. 

2.  This  kind  of  prescription  is  as  ancient  as  that 
which  arises  from  immemorial  usage.     For  Bracton 
says — Longa  ernrn  possessio  (^sicutjusjparitju^  pos^  ^^ 
sidendi,  et  toltit  actionem  vero  domino :  yuandoque  unam^ 
qtiondoque  aUam^   quandoque  omnem.      Quia  omnes 
actiones  in  mundo^  infra  \certa  tempora^  habent  Umi^ 
taUonem.     And  in  a  modem  case  the  Court  of  K.  B.  Davenpon  v. 
said,  the  statutes  of  limitation  operated  as  ^n  extin*  I!p?7' 
guishment  of  the  remedy  of  tlie  one,  not  as  giving 

the  estate  to  the  other. 

3.  By  the  old  law,  no  seisin  could  be  alleged  by,  statatcs  of 
the  demandant  in  a  real  action,  but  from  the  time  of  ?|™*'*^®,4'. 
King  Henry  I.   By  the  statute  of  Merton,  20  Hen.  III., 

the  ^sin  must  have  been  alleged  from  the  time  of  2  Inst.  94. 
King  H^nry  I^. ;  and  by  the  statute  ofWestnwl.  id.238. 
3  Edw.  I.  c.  59*9  the  seisin  must  have  been  alleged 
from  the  time  of  Richard  I. 

4.  The  period  established  by  the  last  of  these  3Comni.i89« 
statutes  increased  every  day,  till  at  last  it  was  scarce 

any  limitation  at  all.  So  that  it  became  necessary  to 
fix  a  certain  period  of  time  within  which  a  claim  to 
lands  and  tenements  must  be  made^  and  beyond 
which  an  undisturbed  possession  became  a  good  title, . 
by  operating  as  a  bar  to  every  kind  of  action*  This 
was  effected  by  the  statutes  32  Hen.  VIIT.  c«  2.  and 
?1  Ja.  I.  c.  16.,  which  were  made  for  the  purpose  of 
quieting  the  titles  to  estates,  and  avoiding  suits  ; 
Md  have  therefore  been  called  statutes  of  repose. 

5.  The  first  section  of  the  stat-  32  Hen.  VIII.  As  to  Writs 
enacts,  "  That  no  manner  of  person  or  persons  shall  ^     '^  ^* 
sue,  have,  or  maintain  any  writ  of  right,  or  make  any 
prescription,  title^  or  claim  of,  to,  or  for  any  manors, 

lands,  tenements,  r^^nts,  annuities,  ccnnmons,  pensions, 
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portions,  corrodies,  or  other  hereditaments,   of  the 

possession  of  his  or  their  ancestor  or  predecessor,  and 

declare    and    allege    any  further  seisin   or    posses- 

rion  of  his  or   their  ancestor  or  predecessor,  but 

only  of  the  seisin  or  possession  of  his  ancestor  or 

predecessor  which  shall  be  seised  of  the  said  manors, 

&c.  within  threescore  years  next  before  the  teste  of 

the  same  writ/* 

Dally  ▼.  6.  In  consequence  of  this  clause,  a  writ  of  right 

1  Ilf  Black,    cannot  now  be  maintained  by  any  person,  without 

R«  1*  showing  an  actual  seisin,  by  taking  the  esplees  or 

profits,  either  in  the  demandant  himself,  or  the  an- 
cestor under  whoni  he  claims,  within  sixty  years. 
Afl  to  pre-         7.  As  to  incorporeal  hereditaments,  acquired  by 
^^^1^  immemorial  usage,  the  clause  which  has  been  just 

stated  extends  to  them :  therefore  nothing  dtk  be 
now    claimed  by  prescription,  without  showing  a 
possession  within  sixty  years. 
Ag  to  Avow-       8.    By  the  4th ,  section    of  this    statute    it   is 

enacted,  "  That  no  person  or  persons  shall  make  any 
avowry  or  cognizance  for  any  rent,  suit,  or  service, 
or  allege  any  seisin  of  any  rent,  suit,  or  service,  in 
the  same  avowry  or  cognizance,  in  the  possession  of 
his  or  their  ancestors  or  predecessor  or  predecessors, 
or  in  his  own  possession,  or  in  the  possession  of  any 
other,  whose  estate  he  shall  pretend  or  claim  to 
VideSComm.  have,  above  fifty  years  next  before  the  making  o{  the 

sgud  avowry  or  cognizance." 

9.  This  itection  only  extends  to  rent,  suit,  and 
service  j  and  not  to  such  services  as  may  not  accrue 
within  the  time  limited  in  it :  of  which  an  account  will 
be  givem  hereafter. 
BeviU*8  Cafl«,  10.  In  the  two  sections  of  this  statute  which  have 
®P'  •  been  stated,  the  word  seisin  is  used  generally  and 
indefinitely.    But  it  has  been  resolved,  that  as  to  a 
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writ :  of  right,  it  shall  be  intended  of  an  actual 

seisin ;  and  as  to  avowries,  it  shall  extend  to  a  seisin 

in  law,  as  -well  as  to  a  seisin  in  fact. 

^   1 1.  By  the  statute  «1  ja.  I.  c.  1$.  S  1.  it  is  enacted,  ^^^"*»  ®' 

«  That  all  writs  oifrrmedm  in  dei^cender.  fmnedm  ^"™^"" 

m  remainder y  Bndjbrmedqin  in  reverter^  of  any  manors, 

lands,  tenements,  or  other  hereditaments  whatsoever, 

at  any  time  thereafter  to  be  sued  or  brought,  by 

occasion  or .  means  of  any  title  or  cause  thereafter 

happening,  shall  be .  sued  or  taken  within  20  years 

next  aft;er  the  title  and  cause  of  action  first  descended 

or  fallen  ;  and  at  no  time  aft^r  the  said  20  years/' 

12.  It  has  never  been  d^:ennined  whether,  under 
this  statute,  a  person  claiming  an  estate  tail  by  de-' 
scent,  is  barred  by  the  neglect  of  the  preceding  person 
entitled  to  the  estate  tail,  in  not  making  an  entry  or 
bringing  a  writ  otjbrmedony  within  20  years  from 
the  time  his  title  accrued. 

It  may  be  contended  that  he  is  not  barred,  because 
the  issue  in  tail  do  not  take  in  the  character  of  heir 
to .  their  immediate  predecessor,  but  as  issue  of  the  Tit.  29.  c  5, 
body  of  the  first  donee,  and  described  as  such  in  the  \  i^,^  15  ^^ 
original  gift  of  the  estate  tail ;  and  are  theiefore  not  3  Rep.  41  h. 
affected  by  any  act  of  their  ancestors.    That  where  ^21'. 
a  person  becomes  entitled  to  an  estate  tail,  as  son,  2Ve8. 634. 
nephew,  or  cousin  to  the  person  last  seised  of  it ;  a 
new  title  and  cause  of  action  first  descends  to  him, 
as  issue  of  the  original  donee,  and  so  he  is  within  the 
letter  of  the  statute ;  and  has  a  new  period  of  90 
years  to  bring  his  ^finmedan. 

That  although  a  tenant  in  tail  may  bar  his  issue  by 
fine,. in  consequence  of  the  statutes  made  for  that  Tit.  35.36. 
purpose,  and  by  a  common  recovery,  on  account  of 
tbeaupposed  recompence  in  value ;  yet  that  if  he  does 
not  avail  himself  of  thoie  modes  of  barring  his  estate, 
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it  is  still  within  the  statute  De  Jkmk  i  ami  hecanMt 
by  any  positive  act  of  his,  nor  by  his  lacheip  dastroj 
the  rights  of  thosi^  who  become  entitled  to  it  aftet 
his  death. 

13.  The  general  opinion  however  is,  th|it  in  cob- 

sequence  of  the  words  ;first  descewkd.  if  a  person 

entitled  to  an  estate  tail  neglects  to  bring  his  writ  of 

formedan  within  30  years  after  his  title  first  descendsi 

he  and  -also  his  issue  will  be  barred.  For  if  the  issue 
brings  a  Jarmedon,  it  may  be  answered  that  the  title 
first  descended  to  his  predecessor  upwards  of  90 
years  before. 

This  construction  is  confirmed  by  the  opinion  of 
the  majority  of  Ihe  Judges  in  the  case  of  Stowell  v. 

Plowd.  374.    Zouch,  in  which  two  of  the  Judges  said,  that  if  a 

tenant  in  tail  was  disseised,  and  the  disseisor  leviad  a 
fine,  and  five  years  passed,  and  afterwards  the  tenaint  in 
tail  died,  the  issue  in  tail  should  have  a  new  period 
of  five  years  to  make  his  dlaim ;  for  a  new  right  came 
to  every  one  of  them,  per  formatn  doni^  But  this 
Opinion  was  utterly  disallowed  by  the  Chief  Justices 
Dyer  and  Catline,  who  said  that  the  word^^/;  which 
ou^ht  to  be  added  to  the  word  descewdf  wnuld  not 
suffer  every  descent  to  have  five  years:    Now  the 

Tit.  35.  c.ji.  words  of  the  statute  of  fines,  4  Hen.  VIL  upon  which 

the  above  opinion  of  the  majority  of  the  Judges  wai 
founded,  are  nearly  similar  to  those  of  the  stat 
91  Ja.  I. ;  and  therefore  it  may  be  fairly  presamed, 
that  the  Judges  would  adopt  this  reasoning,  and  give 
the  same  effect  to  the  words  Jtrst  descended,  in  the 
Stat  SI  Ja.  I.,  as  tn  the  statute  o£  fines. 

14.  The  word  JuBen  in  this  statute  is  deariy  aj^li* 
cable  to  remainders  and  reversions^  ^  And  it  hasalwaji 
been  held,  that  writs  o£jbrnied(m  in  remainder  and 
reverter,  may  be  brought  at  any  time  within  iO 
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yean  after  the- determinatimi  of  the  preceding  catite 
tail,  though  such  preceding  estate  tail  should  have 
continued  for  centuries ;  because  by  such  determi- 
nation the  title  and  action  Jint  descended  and  teXL 

16.  By  the  stat  01  Ja.  L  c.  16.  S  1*  it  is  enacted,  MxeEMj 
^  That  no  person  or  persons  shall,  at  any  time  there*  "^°  '  ° 
after,  make  any  entry  into  any  lands,  tenements,  or 
hereditaments,  but  within  SO  years  next  after  his  or 
th^  right  or  title,  which  shall  first  descend  or  accrue 
to  the  same ;  and  in  default  thereof,  such  persons  so 
not  entering,  and  their  heirs,  shall  be  utteily  ex- 
cluded and  disabled  from  such  entry,  after  to  be 
made/' 

Under  this  clause  all  persons  must  enter  within 
90  years  aft^r  their  title  accrues ;  and  all  persons 
entitled  to  estates  tail  in  remainder,  or  to  reversions 
in  fee  simple  expectant  on  the  determination  of  an 
estate  tail,  must  enter  within  SO  years  after  the  deter* 
mination  of  such  estate  tail ;  because  their  title  first 
accrued  by  such  determination. 

16.  It  is  laid  down  by  Mr.  Seijeant  Williams,  that  i  SanncL  R. 
an  actual  entry  is  not  necessary  to  avoid  the  statute 

of  limitations ;  for  if  an  ejectment  be  brought  within 

90  years,  no  previous  actual  entry  seemed  necessary. 

But  where  an  estate  tail  n  discontinued,  the  estates  Tit.  2,  c  2. 

in  remainder,  and  the  reversion  expectant  thereon^  ^  ^* 

are  divested ;  and  the  issue  in  tail,  as  also  the  persons 

entitled  to  the  estates  in  remainder,  and  to  the  rever<* 

aion,  are  barred  of  their  entry,  but  not  of  their  real 

action. 

17.  A  right  of  entry  may  also  be  taken  away  by  a  Lit.  f  385: 
descent,  unless  the  bdr  labours  under  any  of  the  dis- 
abilities which  will  be  mentioned  hereafter.    But  by 

the  Stat.  B%  Hen.  VIII.  c.  88.  it  is  enacted,  tiiat  if 
any  person  diBseisesx>r  turns  another  out  of  posses* 
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sion,  no  descent  to  the  heir  of  the  disseisor  shaH  take 
away  the  entry  of  him  that  has:  right  to  the  land^ 

g2»'-       HDlessthe  dnsekor  Ji»  peaceable  possession  for  five 

1  Salk.  241.    years  nett  atfter  the 


1  Inst.  256  a.      1&  Lorid^Coke  says,:this  statute  does  not  extend 

to  anytfeoffee  ;or  donee  of  the  disseisor,  mediate  or 
Jd.  238  a.      imqiediate ;  and  that  abators  and  intruders  are  out  of 

k,  because,  it  is  penal.    It  follows,  that  the  descent 

of  an  estate  from  an  abator  or  intruder  to  his  heir, 

takes  away  the  entry  of  the  person  having  right,  and 

putsiiim  to  his  real  action. 

ilD8t.2406.      19..  If  a  person  seised  of  lands  in  fee  devises 

DaDTers,        ^^^  same  to  a  stranger  in  fee,  and  dies,  by  which 

infra.  the  freehold  in  law  is  cast  uplS"  the  devisee,  and 

the  heir  enters  and  dies  seised,  this  descent  shall 
not  take  away  the  entry  of  the  devisee ;  for  (says 
Lord  Coke)   he   would   then   be   utterly  without 
remedy. 
Effect  of  ao.  In  consequence  of  the  statute  21  Ja.  I.  a 

Twenty 

Years  Fos-  peaceable  pos&ession  for  20  years  takes  away  the 
^®*^><^«  right  of  entry.  In  which  case  a  release  ^  all  actions 
Jenlc.  16.       will  create  a  good  title;  for  no  writ  of  right  can  be 

brought  for  the  fee  simple  afler  such  a  release. 
Stocker  ▼.         21.  An  uninterrupted  possession  for  20  years,  not 
1  LdrRayib.  only  gives  a  right  of  possession  which  cannot  be 
2lsaik  421     ^v^^*^^  ^7  ©^^try,  but  also  gives  a  right  of  entry.    So 

that  if  a  person  who  has  such  a  possession  is  tum^ 
out  of  it,  he  may  lawfuUy  enter,  and  bring  an  eject- 
ment for  its  recovery ;  upon  which  he  will  be  entitled 
to  judgement.  Thus  a  possession  for  20  years,  in 
this  case,  forms  a  positive  prescription.  ' 

Tlie  Posses-  22.  No  person  cai;i  be  barred  by  the  statutes  of 
adi^neT  ^  limitation,  unless  he  is  out  of  possession.  Thus  it 
9  Rep.  106  a.  ^^  ^^  down  in  a  case  respecting  the  statute  of 
Tit  35.  c.  13.  fines,  which  is  in  £ict  a  statute  of  limitations,  that 
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**  he  who  has  the  estate  or  interest  in  hiip,  can^qt  be 
put  to  his  action,  entry,,  or  claini ;  for  be  has  that 
whicn^the  action,  ^itry,  or  claim  would  vett  in  or 
give  him."  From  which  it  follows,  that  no  pe^rson 
can  plead  the  statutes  of  limitation,  unless  his  possefe* 
sioQ  has  been  adverse  to  that  of  the  person  who  claims 
against  him. 

23.  Joint   tenants,  coparceners,  and   tenants   in  vide  Tit.  18^ 
common,  having  a  joint  possession  and  occupation  of     ' 

the  whole,  it  is  settled,  that  the  possession  of  any  one 
of  them  is  the  possession  of  the  others  or  other  of 
them,  so  as  to  pre  vent,  the  statutes  of  limitation  from 
a&cttng  them ;  nor  will  the  bare  perception  of  all 
the  rents  and  profits  by  one,^  operate  aa  an  ouster  of 
the  other. 

24.  In  ejectment,  on  a  tnal  at  bar,  the  statute  of  Ford  n. 
limitations  was  insisted  on ;  but  it  was  ruled  by  the  !^g^|^  285. 
Court,  that  the  possession  of  one  joint  tenant  was  the  6  Mod.  44*. 
possession  of  the  other,  so  far  as  to  prevent  the  statute 

of  limitations. 

25.  The  same  point  Was  determined  as  to  copar- 
ceners, in  the  case  of  Davenport  v.  Tyrrell  ^  and  as  Tit.  19.  $  9.. 
to  tenants  in  common,  in  the  case  of  Fairclaim  v.  Tit  20.  t  id. 
Shackleton,  which  have  been  already  stated. 

.  26.  A  person  being  seised  in  fee,  having  two  lUadiog  v. 
daughters,  devised  his  lands  ta  his  grandson,  by  his  ^  j2ir'^2 
eldest  daughter,  in  fee»  The  grandson  died  without 
issue.  The  heir  of  the  grandson  and  the  heir  of  the 
coparcener  entered  into  the  land,  an%l  took  the  profits 
by.ni<Heties,  for  20  years  together,  upon  the  suppo- 
sition that  the  devise  ^was  void  for  a  moilsty.  Thie 
mistake  being  discovered,  the  heir  of  the  grandson 
broi^ht  an  ejectment  against  the.  neir  of  tiie  other 
coparcener.  Upon  a  special  verdict,  it  was  objected,' 
that  the  bringing  the  ejf^ctment  against  the  heir  of 
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the  coparcener  for  this  moiety,  admitted  the  plaintiff 
to  be  oat  <d  possession  for  20  years,  and  then  he  was 
barred  by  the  statute  of  Umitatioos* 

Tlie  Court,  however,  laid  it  down,  that  the  statute 
of  limitations  never  runs  against  a  man,  but  where  he 
is  actually  ousted  or  disseised ;  and  true  it  was,  one 
tenant  in  common  might  disseise  another;  but  then 
it  must  be  done  by  actual  disseisin,  and  not  by  bare 
perception  of  the  prints  only. 

S7.  Where  lands  are  held  by  the  rector  ef  a  psrisb, 

as  a  compensation  for  tithes,  this  will  not  be  consi* 

dered  as  an  adverse  possession* 

Roer.  28.  In  e[ectment  a  verdict  was  found  for  the 

2BoB.&Pull.  plaintifl^  subject  to  the  opinion  of  the  Court,  whether 

'642.  the  plaintiff  ^s  right  of  recovery  was  not  barred  by 

the  statute  of  limitations.  The  lessors  of  the  ptain- 
tifl;  who  were  lords  of  the  manor  of  Beddington  in 
Surry,  sought  to  recover  the  lands  as  parcel  ef  the 
manor,  against  the  defendant,  who  was  tetioc  df  the 
parish,  and  claimed  them  as  parcel  of  the  rectorial 
^ebe*  The  lords  of  the  manor  had  a  ri^t  of  pre- 
sentation to  the  rectory,  and  were  also  entitled  to  a 
pprtioa  of  the  tithes.  At  various  times  there  had 
been  a  mutual  exchange  of  lands  and  tithes  between 
the  lords  of  the  manor  and  the  rectors,  which  had 
given  rise  to  much  confusion,  concerning  their  rc^ 
spective  rights.  To  prove  possession  in  tl^  fessott  of 
the  phuntiff,  a  deed  was  produced,  dated  in  170*^  ^1 
which  the  then  lord  of  the  manor  demised  to  the 
rector  the  lands  in  question  for  40  years,  reserving  a 
certain  rent ;  and  the  rector  covenanted  with  the 
lessor^  that  he  and  his  heirs  should  have  the  tithe  of 
oats  of  the  parish.  The  rectors  continued  ^  ^ 
the  possession  after  the  expiratioii  of  the  left«e,  but 
withibeld  the  rents  for  upwardb  of  W  years :  the 
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lords  of  the  manor  continued  to  take  the  tithe  of 
oats. 

The  Cou/t  was  of  opmioni  that  possibly^  at  the 
time  when  the  rent  was  withheld,  it  waa  agreed  be- 
tween the  then  rector  and  the  lord  of  the  manor,  that 
if  the  latter  were  permitted  to  receive  the  tithe  aa 
before,  the  former  should  be  permitted  to  retain  the 
hund  demised ;  therefore  that  the  possession  of  the  vid^  Doe 
land  by  the  rector  was  not  adverse,  so  as  to  let  in  the  Tit.35.  c!'j3. 
operation  of  the  statute  of  limitations. 

29*  Where  a  person  has  conveyed  away  the  legal 
estate  in  lands  to  a  trustee  for  himself^  for  any  partis 
cular  purpose,  and  continues  to  hold  the  possession, 
he  becomes  tenant  at  will  to  such  trustee,  md  his 
possession  not  being  adverse  to  the  title  of  the  trustee,  Keane  v. 
the  statute  of  limitations  will  not  operate  in  such  a  ^  East?  248. 1 


50.  Where  there  is  a  valid  existing  lease,  the  right  A  Lease 

of  entry  is  postponed  till  such  lease  is  determined ;  ^^or^  ^ 
because  the  right  to  the  possession  first  descends  or  ^^* 
accrues  upon  the  determination  of  the  lease.    Nor  is 
the  plaintifl^  in  such  a  case,  obliged  to  show  that  he 
has  received  any  rent  on  the  lease. 

51.  In  ejectment  for  lands  at  Deptford  in  Kent,  Orrell  ?. 
the  lessor  of  the  plaintiff  claimed  the  estate  as  heir  at  Runn?  Eject- 
law  to  John  and  Edmund  Walthew,  who  had  granted  App.  No  1. 
long  leases  of  the  premises^  reserving  rent ;  the  leases 
expired  in  1789>  on  which  one  Elizabeth  EUerbeck 

had  entered  in  the  name  of  herself  and  the  lessor  of 
the  plaintiff;  and  Mr.  Madox  the  defendant  had 
brought  an  ejectment,  claiming  not  only  by  an  assign-' 
ment  of  the  lease,  under  which  he  had  got  into  pos^ 
session,  but  also  by  a  conveyance  of  the  reversion^ 
by  lease  and  release^  from  the  heirs  of  Dame  Elizabeth 
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Blundell }  who,  be  stated,  was  fhe  heir  of  John  and 
Edmund  Walthew. 

Madox  recovered  the  premises  at  Maidstone  in 
1791,  and  Mrs.  Ellerbeck  being  thrown  into  gaol  for 
the  costs,  died  there ;  but  her  sister  made  an  entry, 
and  brought  an  ejectment  \  which  was  tried  befbue 
Mr.  Baron  Hotham  at  Maidstone,  in  1794^  where 
she  proved  her  right,  as  heir  of  John  and  Edmund 
Walthew. 

For  the  defendant  it  was  objected,  that  supposing  the 
pedigree  sufficiently  proved,  as  there  was  a  rent  re- 
served on  the  leases,  the  lessor  of  the  plaintiff  was 
bound  to  show  that  she  herself  or  some  of  the  ances- 
tors from  whom  she  derived  her  title  and  descent, 
had  received  the  rent  within  20  years  previous  to  the 
commencement  of  tlie  action ;  the  Judge  thinking 
iJuU  was  necessary  to  prove  a  possessory  title,  the 
rent  being  in  lieu  of  the  land,  considered  the  objec- 
tion as  fatal,  and  upon  it  nonsuited  the  plaintiff. 
"  Mr.  Serjeant  Bond  (from  whose  manuscript  this 
case  was  taken)  moved  to  set  aside  the  nonsuit.    He ' 
said  it  was  a  general  question  whether  a  person  seised 
of  a  reversion  expectant  on  a  term  for  years,  was 
bound,  in  order  to  entitle  himself  to  recover  in  eject- 
ment, to  show,  as  part  of  his  case^  that  he  had  actu* 
ally  been  possessed,  within  any  particular  limits,  oi 
the  rents  reserved  upon  the  leases.     It  would  be  ad- 
mitted that  if  nothing  was  reserved,  he  could  not  be 
expected  to  show  that  any  thing  was  received ;  but 
as  fealty  was  at  least  the  implied  service  in  all  tenan- 
cies, if  no  rent,  the  party  must  show  he  had  received 
fealty;  or  if  a  pepper-corn  was  only  reserved,  be 
must  prove  seisin  of  it.    Nothing  of  this  was  to  be 
tound  in  the  statute  of  limitations,  21  Ja,I.  that  alone 
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could  have  given  birth  to  this  rule,  which  only  directed 
that  the  entry  must  be  made  within  20  years  after 
the  title  accrued ;  and  ^  ejectment  only  lay  where 
the  title  of  entry  was  found,  it  could  only  be  brought 
within  twenty  years.  That  here  the  leases  expired  in 
V7f^9  consequently  the  ejectment  being  brought 
within  twenty  years  after  the  title  accrued,  the  sta- 
tute was  satisfied ;  he  concluded  that  all  reference  or 
analogy  to  this  statute  was  fals^,  and  there  was  no 
rule  of  law  which  authorized  the  defendant's  objection. 
If  tt^  rent  had  not  been  received,  the  same  statute 
had  taken  away  the  remedy  by  action  of  debt,  aft:er 
six  years,  but  not  the  right.  The  right  remained  to 
the  rent,  and,  according  to  Foster's  case,  the  older 
statute  of  limitations  did  not  apply  to  a  rent  reserved 
by  deed.  The  fact  of  payment  was  not  a  requisite  or 
diiect  point  to  be  proved  in  this  action ;  he  did  not 
undertake  to  make  out  that  he  was  entitled  to  the 
rent,  he  only  was  to  show  he  ¥ms  entitled  to  the  pod- 
session,  the  term  being  elapsed. 

In  real  actions  sometimes  esplees  were  part  of  the 
demandant^s  case,  as  in  a  writ  of  right ;  but  in  others,  Bro.  Ab. 
as  in  cessavit  or  escheat,  where  they  claimed  a  seig-  ^P**^*  ^* 
nioiy  or  reversion,  none  were  alleged*    That  non- ' 
receipt  of  rent  in  that  line  of  descent,  in  which  plain- 
tifi  claimed,    might  operate  as  a  consideration  or 
presumption  for  the  jury  to  go  on,  and  lead  them  to 
suppose  the  right  was  not  in  the  plaintiff;  but  if  the 
defendant  had  shown  this,  the  plaintifis  might  have 
rebutted  such  a  presumption  by  evidence  in  reply. 
That,  at  all  events,  not  receiving  the  rent  was  only  a 
question  for  the  jury,  and  could  not  warrant  a  non- 
suit, as  if  it  was  as  necessary  a  requisite,  as  proof  of 
a  conversion  in  trover,  or  of  esplees  in  a  writ  of 
right. 
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The  Court  set  aside  the,  nonsuity  Losd  Kenjmi 
going  veiy  much  on  Bond's  argument. 
Doe  y.  32.  Thomazine  Taylor  being  tenant  in  fee  simple 

7  East,  299.   of  a  cust<Hnaiy  estate,  held  of  the  manor  ofStepney^ 

demised  the  same  to  D.  Whiting  for  41  years,  ^wiA 
a  proviso  for  re-entry  on  nonpayment  of  the  rent. 
The  lessor  died  in  1780,  and  in  1782  Thomas  Danven 
was  admitted  as  her  heir,  td  the  said  premises. 

The  plaintiff  claimed  under  the  will  of  T.  Taylor, 
but  though  the  testatrix  died  in  1780,  and  the  will  was 
established  in  1782,  yet  owing  to  the  lease,  which  did 
not  expire  till  June  1800,  the  devisee  did  not  ent«r 
or  bring  an  ejectment  till  Hil«  Term  1803 ;  bat  suf- 
fered  the  heir  at  law  of  the  testatrix,,  who  was  admitted 
to  the  premises,  and  afterwards  the  defendant  his 
son,  to  whom  they  descended  in  1791,  to  take  the 
rent  during  tbe  intermediate  time ;  and  this  thou^ 
there  was  a  proviso  in  the  lease  for  re-entry  in  case 
of  nonpayment  of  rent. 

It  was  contended  on  behalf  of  the  defendant^  that 
taking  this  to  be  freehold,  the  lessor  ai  the  plaintiff 
was  barred  by  his  laches ;  and  it  was  no  answer  to 
say  that  the  outstanding  lease,  which  continued  to  run 
till  Midsummer  1800,  prevented  his  entry  before; 
for  it  was  still  competent  to  him  to  have  entered,  widi- 
out  committing  a  trespass ;  as  to  demand  reat  dr 
fealty,  or  to  obtain  seisin  of  the  frediold. 

MrJusdceLawrence^— **Mustnot  an  entry,  to  avoid 
the  statute  of  limitations,  be  an  entry  for  the  purpose 
of  taking  possession  ;  and  how  could  the  lessor  have 
lawfully  entered  for  that  purpose  during  the  continue 
ance  of  the  lease." 

If  this  were  so,  a  right  of  entry  might  be  prewrved, 
even  afler  an  ouster  of  the  rents  smd  profits  for  abw^ 
60  or  100  years,  which  would  entirely  defeat  the  ob- 
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ject  of  the  statute,  which  wad  to  quiet  men's  posses^ 
sion ;  and  it  would  be  incongruous  to  hold  that  an 
efecrtm^t  might  be  maintained,  after  a  real  action 
wad  barred  bj  length  of  time;  and  dmt  such  an  efibct 
should  be  produced  by  a  tenancy  from  year  to  year, 
or  even  a  tenancy  at  will.  The  tenant  in  posiesaiont 
according  to  Taylor  v*  Horde^  enjoyed  as  the  cove^  i  Burr.  1 13. 
nanted  bailiff dif  the  tenant  of  the  fhiehold ;  and  as  a 
recovery  of  a  term  did  not  displace  the  freehold,  so, 
according  to  lit  §  411,  there  might  be  a  disseisin  of 
the  freehold,  pending  the  term,  which  should  be  no  * 

ouster  of  the  term ;  but  Taylor  v.  Horde  showed  that  Tit.  36,  c,  2. 
a  mere  entry  on  the  land  for  another  purpose  did  not 
operate  as  a  disseisin  of  the  tenant  in  possession,  so 
as  to  make  a  good  tenant  to  the  fredpm. 

Lord  Ellenborough.-^^*  Disseisin  is  said  to  be  a  per* 
social  ti^spass,  a  tortious  ouster  of  the  seisin  of  ano* 
tfaer,  and  in  Salk.  256.  Lord  Holt  says,  that  there  can 
be  no  disseisin  without  an  actual  expulsocn. ;  but  can 
yoii  show  that  the  devisee  could  have  entered  to  vest 
the  seisin  in  herself,  without  committing  a  trespass 
upon  the  tenant  in  possession  ?  because  the  law  does 
not  require  a  person  to  do  that,  which  would  make 
him  a  wrong  doer.** 

She  might  have  had  a  writ  of  entry  durii:^  the  con- 
tinance  of  the  lease,  for  the  purpose  of  asserting  and 
est2d)lishing  her  right.  Ouster  ^  seisin  was  distinct 
from  ouster  of  possession.  Receq^of  rent  by  a  stran- 
ger was  a  disseisin,  yet  there  was  no  ouster  of  pos- 
session; and  at  any  rate  there  might  have  been  a 
symbolical  delivery  of  customary  lands  in  lease,  by 
admittance,  subject  to  the  lease.  Besides,  the  devisee 
might  have  brought  a  real  action,  wherein  the  judges 
ment  is,  ut  haheret  seishcm,  ^.  without  saying  any 
thing  of  the  possession ;  and  thefe  die  demandant 
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counted  on  his  seisin,  and  not  upon  possession,  as  ib 
ejectment.  If  the  fact  of  the  lands  being  in  lease  did 
not  bar  the  seisin  of  the  owner,  there  was  no  reason 
why  it  should  bar  his  entry,  for  the  purpose  of  giv- 
ing  him  seisin.  The  devisee  might  have  justified^  in 
trespass  brought  by  the  tenant,  that  she  entered  in 
order  to  vest  the  seisin  in  herself,  or  to  assert  her 
right,  whatever  it  might  be,  against  the  party  claim* 
ing  and  taking  the  rent,  and  not  to  oust  the  tenant  j 
she  might  also  have  entered  to  distrain  for  the  rent ; 
and  at  all  events,  as  there  was  a  clause  in  the  lease  for 
re-entiy,  in  default  of  payment  of  the  rent,  the  devisee 
might  have  availed  herself  of  the  forfeiture,  to  ent^r 
and  keep  possession,  above  20  years  before. 

The  statute  of  limitations  had  always  been  qon- 
strued  favourably,  with  a  view  to  quiet  possessions ; 
and  the  question  whether  receipt  of  rent  by  one  te- . 
nant  in  common  for  above  90  years,  were  an  ouster  of 
his  companion,  could  never  have  occurred,  if  an  ad- 
verse receipt  of  rent  for  such  a  length  of  time  had 
not  been  considered  as  a  b^.  Now  here  the  defendant, 
and  his  father  before  bin),  had  an  adverse  possession, 
by  receipt  of  the  rent,  for  above  20  years ;  which 
was  not  only  a  bar  to  the  lessor's  remedy  by  eject- 
ment, but  gave  the  defendant  a  title  to  the  possession, 
from  whence  he  could  only  be  removed  by  a  real 
action ;  and  this  distinguished  the  case  from  that  of 
ante,  §  31.     Orrell  V.  Madox,  where  the  only  question  was,  whe- 

ther  it  were  necessary  for  the  lessor  of  the  plaintiff 
to  show  a  receipt  of  r^nt  within  twenty  years,  on  an 
outstanding  lease ;  which  was  holden  not  to  be  ne- 
cessary. 

On  the  part  of  the  lessor  of  the  plaintiff  it  was 
insisted,  that  no  other  right  or  title  of  entry  was  within 
the  statute  of  limitations^  except  that  which  was  ac- 
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companied  by  a  right  of  possession,  which  the  lessor 
could  bot  have,  pending  the  lease  ;  and  the  payment 
of  the  rent  during  part  of  the  time  to  the  defendant 
and  his  father,  would  not  of  itself  make  the  holding 
«  of  the  tenant  wrongful,  but  it  still  continued  legal 
under  the  original  terin,  as  the  lessor  was  not  bound 
to  take  advantage  of  the  forfeiture,  and  re-enter  for 
the  condition  broken.  The  Court  was  of  this  opinion, 
and  gave  judgement  for  the  plaintiff. 

33.  If  a  lease  be  void,  or  considered  as  a  trust  for 
the  person  entitled  to  the  inheritance,  it  will  not  post* 
pone  the  right  of  entry. 

34.  By  an  indenture  of  settlement  made  in  the  Tnjlor  v. 
year  1 668,  the  estates  in  question  were  limited  to  the  i  Burr.  60. 
use  of  Sir  Robert  Atkyns  the  elder,  for  life,  remainder 

to  Sir  R.  Atkyi)^  the  younger,  and  the  heirs  male  of  ^ 

his  body  by  his  then  intended  wife,  remainder  to  the 
right  heirs  of  Sir  R.  Atkyns  the  elder ;  with  a  power 
to  Sir  R.  Atkyns  the  elder,  and  Sir  R.  Atkyns  the 
younger^  when  they  should  be  respectively  in  posses- 
sion, to  demise  the  said  premises  to  any  person  or  per- 
sons, for  one,  two,  or  three  lives,  reserving  the  usual 
rents ;  and  also  a  power  to  Sir  R.  Atkyns  the  fatherj 
to  limit  the  premises  to  the  use  of  any  woman  he 
should  many  for  her  life,  by  way  of  jointure.  Sir 
R.Atk3ms  the  fkther,  in  1681,  made  an  appointment 
of  the  premises,  by  way  of  jointure,  to  Ann  Dacres 
for  her  life,  and  soon  after  married  her. 

Sir  R.  Atkyns  the  father,  by  indenture  dated  in 
1698,  under  his  hand  and  seal,  attested  by  three  wit- 
.  nesses,  and  made  between  himself  of  the  one  part, 
and  Thomas  Dacres,  R.  Dacres,  and  J.  ^  Dacres,  of 
the  other  part,  reciting  his  power  of  leasing,  in  consi- 
deration of  the  rent  reserved,  and  in  pursuance  of  the 
said  power,  demised  the  premises  to  Thomas,  Robert, 
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and  John  Dacres^  and  their  toigns^  for  and  during 
Aeir  natural  Gves,  and  the  life  of  the  longer  Kver  of 
them,  reserving  a  yearly  rent  of  360ll»  in  which  lease 
was  contained  the  fdQowing  clause:— ^*The  true  intent 
and  meaning  of  this  estate  or  term  for  lives,  so  hereby 
granted  and  made  to  the  said  Thomas  Dacres,  R.Da- 
cres^  and  J.  Dacres,  and  the  survivor  of  them^  being 
to  preserve  the  said  remainder  so  limited  in  the  prs* 
mises,  by  the  said  recited  indenture,  to  the  right 
heirs  of  the  said  Sir  Robert  Atkyns  the  father,  and  to 
such  person  or  persons  to  whom  the  said  Sir  R.  At^ 
kyns  shall  any  way  dispose  of  the  same,  from  being 
barred  by  any  recovery  to  be  suffered,  or  by  any  other 
act  to  be  attempted  or  done,  for  the  barring  of  the 


same/' 


John  Dacres  alone  executed  a  letter  of  attorney 
reciting  the  said  lease,  and  empowered  Thomas  Bar- 
ker to  take  livery  of  the  premises  from  Sir  Robert 
Atkyns  the  father,  for  himself  and  for  Thomas  and 
Robert  and  every  of  them  in  [theur  names,  and  for 
their  use,  according  to  the  purport  of  the  said  inden« 
ture ;  and  to  enter  and  take  possession  <^  the  said 
premises,  to  the  use  of  them  and  every  of  them. 

Sir  R.  Atkyns  delivered  seisin  of  the  premises  to 
Barker,  to  the  use  of  Thomas,  Robert^  and  John 
Pacres ;  but  the  lessees  were  never  in  possessi(Hi  of 
the  premises  otherwise  than  by  the  said  livery ;  nor 
did  they  ever  receive  or  pay  any  rent,  in  respect  of 
the  said  premises ;  and  the  lease  was  not  found  in  the 
custody  of  Thomas  Dacres,  the  surviving  lessee,  at 
the  time  of  his  death. 

Sir  R.  Atkyns  the  father  made  his  will  in  I7O8, 
whereby  he  devised  his  reversion  in  fee  in  the  premises 
in  question,  and  also  the  lease  made  to  the  Da^es, 
to  John  Tracy,  the  lessor  of  the  plaintifi^  who  yfter* 

)0 
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wards  took  the  name  of  Atkyna»  in  tail,  with  aevenl 
remainders  over ;  and  died  in  1709»  whereupon  his 
widow  entered  on  the  premises,  clainning  the  same 
for  her  life  as  her  jointure. 

.  Sir  R.  Atkyns  the  younger  brought  an  ejectment 
against  his  father's  widow,  for  the  recovery  of  the 
premises  in  question ;  when  a  verdict  was  found  for 
the  plaintifi^  and  judgement  entered  up  aocordiiJ^ly. 
Soon  after  which,  Sir  Robert  Atkyns  the  son  entered 
into  and  was  in  possession  d  the  premises,  and  by 
ieofiment  conveyed  the  same  to  a  tenant  to  the  jorar* 
cipe^  and  suffered  a  ccHumon  recovery. 

Sir  R.  Atkyns  continued  in  possession  till  November 
VJll^  when  he  died  without  issue  male* 

Robert  Atkyns,  who  was  nephew  and  heir  at  law 
of  Sir  R.  Atkyns,  the  sod,  entered  into  the  premises, 
upon  the  death  of  Dame  Ann  Atkyns  the  widow  of 
Sir  Rf  Atkyns  the  &ther,  who  had  recovered  the  pre- 
mises in  ejectment,  as  her  jointure, 

Robert  Atkyns  died  in  possession  in  17^3;  and 
Thomas  Dacres,  the  survivor  of  the  three  persons 
named  in  the  lease,  died  in  17^2, 

John  Atkyns  the  lessor  of  the  plaintiff  never  was 
in  possession  of  the  premises  till  17^2,  when  he  en- 
tered, claiming  as  devisee  under  the  will  of  Sir  Robert 
Atkyns  the  father,  and  demised  to  the  plaintiff. 

Two  great  questions  arose  upon  this  case :  IstyMThe* 
ther  the  recovery  was  good.  Sdly,  Whether,  supposing 
the  recovery  was  bad,  the  plaintiff  was  barred  by  the 
statute  of  limitations. 

The  Court  of  King's  Bench  being  of  opinion  that  Vide  Tit.  36. 
tiie  i^^overy  was  bad,  it  then  became  necessary  to  ^  ^* 
determine  whether  the  lessor  of  the  plaintiff  had  made 
an  entry  within  twenty  years  after  his  title  accrued ; 
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for  otherwise  he  was  barred  of  his  remedy  by  ibe 
statute  of  limitations. 

Lord  Mansfield  delivered  the  opinion  of  the  Court. 
He  said,  an  ejectment  was  a  possessory  remedy,  and 
only  competent  when  the  lessor  of  the  plaintiff  might 
enter ;  therefore  it  was  always  necessary  for  the  plain- 
tiff to  show  that  his  lessor  had  a  right  to  enter,  by 
proving  a  possession  within  twenty  years,  or  account- 
ing  for  the  want  of  it,  under  some  of  the  exceptions 
allowed  by  the  statute.    Twenty  years  adverse  pos- 
session was  a  positive  title  to  the  defendant.     It  was 
not  a  bar  to  the  action,  or  remedy  of  the  plaintiff 
only,  but  took  away  his  right  of  possession ;  every 
plaintiff  in  ejectment  must  show  a  right  of  possession, 
as  well  as  of  property,  therefore  the  defendant  need 
not  plead  the  statute  as  in  the  case  of  actions.    The 
question  then  was,  whether  it  appeared  that  the  lessor 
of  the  plaintiff  might  enter  when  he  brought  the  eject- 
ment.    Sir  R.  Atkyns  died  without  issue  male  in 
1711,  and  in  1712  Lady  Atkyns^the  jointress  died. 
Then  accrued  the  title  of  the  lessor  of  the  plaintiff; 
his  only  excuse  for  not  entering  was,  that  he  was^^pre- 
vented  by  the  lease  to  the  three  Dacres.  .  That  vpon 
the  death  of  Thomas  Dacres,  the  surviving  lessee,  in 
1752,  a  new  title  of  entry  accrued,  upon  which  he 
entered  and  brought  his  ejectment.  •  Three  answers 
were  given,  any  one  of  which,  if  well  founded,  was 
sufficient.    1.  That  the  lease  was  absolutely  void,  and 
of  no  efiect.    2.  If  good,  it  determined  by  the  estate 
tail  being  spent,  by  the  express  tenor  of  the  demise. 
3.  If  subsisting,  yet  upon  the  extinction  of  the  estate 
tail,  it  was  a  trust  to  attend  the  inheritance  in  the 
lessor  of  the  plaintiff  and  made  part  of  his  title  d||Nb; 
therefore  could  not  stop  the  statute's  running,  to  pro- 
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tect  an  adverse  possession,  nor  giv^  him  any  new 
right  of  entry. 

•    !•.  That  the  lease  was  void.    Sir  R.  Atkyns  the  4 

father  being  only  tenant  for  life,  could  by  virtue  of 
his  ownership  make  no  estate  to  continue  after  his 
death:  .this  lease,  therefore,  after  his  death  could 
only  be  supported  by  his  power,  if  it  was  made  pur- 
suant to  it.  It  was  no  lease  at  all :  the  very  definition 
of  a  lease  was,  a  contract  between  landlord  and  tenant, 
foy  which  both  were  boCind  in  mutual  stipulations :  it 
professed  being  made  by  Sir  R.  Atkyns  on  the  one 
part,  and  the  three  Dacres  on  the  other  part,  but  it 
was  not :  the  Dacres  were  not  bound,  they  never 
executed  it,  or  any  counterpart.  It  did  not  appear 
they  knew  or  consented  to  the  making  of  it.  The 
deed  never  was  out  of  Sir  R.  Atkyns's  own  pos- 
session.  It  was  not  found  that  the  best  rent  was  Vide  Tit.  32/ 
reserved,  nor  was  there  a  covenant  for  payment  of  ^' 
the  rent. 

2*.  Supposing  this  pocket  undelivered  grant  of  the 
ideal  incorporeal  freehold,  a  good  execution  of  the 
power,' .  it  was  argued  that  it  determined  with  the 
estate  tail ;  the  only  cause  of  the  grant  being,  to 
preserve  the  reversion  during  the  estate  tail,  which 
qualified  the  grant,*  and  amounted  to  a  limitation: 
there  being  no  technical  words  necessary  to  express 
a  contingency  upon  which  an  estate  for  lives  might 
sooner  determine.  The  deed  might  have  said  ex* 
presdy,  "  if  the  heirs  male  of  Sir  Robert  Atkyns  the 
son  continue  so  long,^'  or,  **  that  the  lease  should 
determine,  if  during  the  lives  the  estate  tail  should 
be  spent :''  and  the  intent  of  the  deed,  plainly  ex- 
pressed, was  tantamount. 

3^  Suppose  &.  subsisted  >  it  wa3  a  sa  trust,  and  dis- 
posed of  as  such,  to  attend  the  inheritance  of  the 

Vol.  IIL  K  k 


498  Title  XXXL    Prescripfwn.    Ch.  u.   §34. 

lessor  of  the  plaintiff,  whi<;h  catne  into  possession,  b 
1712,  when  his  title  and  right  of  entry  accrued*  The 
lease  was  one  of  his  muniments ;  a  mere  weapon  in 
his  hands :  and  it  would  be  going  a  great  way  to  say 
that  such  a  form  should  take  from  an  adverse  pos- 
session  the  benefit  of  the  statute.  But  the.Coiiit 
was  clear,  that  at  the  trial  a  surrender  of  such  a 
lease  might  and  ought  to  be  presumed^  to  let  in 
the  statiite  of  limitations.  The  special  verdict  not 
having  found  such  surrender,  the  Court  could  not 
come  at  the  justice  of  the  case  in  that  shape.  It  was 
unnecessary  to  go  into  that  point,  or  the  former :  and 
it  would  be  very  improper- unnecessarily  to  do  it.  If 
the  Dacres  had  no  estate  by  virtue  o£  the  demise  in 
1712,  then  the  ejectment  was  not  -  brought  within 
20  years  after  the  lessor's  title  accrued ;  and  no 
facts  were  found  to  excuse  him  within  any  of  the 
exceptions.  *  Therefore  the  Court  was<  unanimously 
of  opinion,  that  there  should  be  judgement  for  tbe 
defendants. 
6  Bro.  Pari.        A  writ  of  error  was  brought  in  the  House  of  Lords, 

and  tiie  Judges  being  ordered  to  attend^  the  following 
question  was  proposed  to  them  ^ — ^*  Whethersuffident 
appeared  by  the  special  verdict  in  thia  case,  to  pre« 
vent  the  lessor  of  the  plaintifi^  by  force  of  the.  statute 
of  Umitations  of  the  21st  of  King  James  the  Ebrst, 
from  recovering-  in  the  ejectment  ?"  Whereupon  the 
Lord  Chief  Justice  Willes,  having  conferred  with  the 
rest  of  t^e  Judges,  delivered  their  unanimous  answer, 
-— *^*'That  sufficient  did  appear  ky  the  speciaL verdict 
in  this  cause  to  prevent  the  lessor  of  the  plaintifl^  by 
force  of  the  statute  of  limitations  of  the  21vJa.X, 
from  recovering   in   the    ejectment.'*   .Whereupon 
the  judgement  of  the  Court  of  King's  Bench  waj 
afiSrmed. 


Ca.633. 
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S5.  MHliere.a  person  aqquires  a  secmd  tight,  he  is  Where  a 
allowed  ^  new  period  of  twenty  years  to  pursue  his  accnles,  *  ^ 
xemedy ;  though  he  has  neglected  the  first.    It  being  ^^"^  ^^^^  » 
a  niaxim  of  law,  Qmndo,  duajura  in  una  persona  con- 
eurruntf  csqitum  est ac si essent  indiversis. 

36.  A  tenant  in  tail  of  lands   held  in  lapciejnt  Hum  v. 
-demesnes,  conveyed  them  by  fine,  in  the  court  of  i  saJk^ssQ. 
ancient  demesne,  to  three  perspns  for  their  lives ;  )ie  ^  s*^-  "^^i. 
afterwards  levied  another  fine  of  the  reversion,  in  the 
same,  court,  to  the  use  of  himself  and  his  heirs. 

It  was  determined,  ih2i\  the  first  fine  created  a  dis- 
continuance of  the  estate,  and  took  away  the  e.ntry 
of  the  issue  in  tail,  during  the  lives  of  the  thfee  per- 
sons to^whom  the  first  fine  was  levied  :  but  tliat  the 
second , fine  did  not  make,  any  disQontinuance  :  there- 
fore,, although  the  issue  in  tail  had  neglected  to  bring 
hisjonnfidon  within  twenty  years  after  the  death  pf 
his  fmceator,  when  his .  right  first  accrued,  yet  ^\\en 
the  last  life  dropped,  the  discontinuance  was  deter- 
mined, and  the  heir  acquired  a  new  right  of  entry ; 
for  ^e  pursuit  of  which  he- was  allowed  by  the  statute 
21  Jac.  i.  a  new  period  of  twenty  years :  for  when,  a 
person  hs^  a  right,  and  several  remedies,  the  dis-    ' 
chafge  ,of  :  Qlie  iS;  not  the  discharge  of  the  other ;  and 
the  word  nght  da  tjhe  statute  means  a  right  of  entry. 

Upon  a  wri^.of  error  in  the  House  of  lords,  it  was  4  Bro.  Pari, 
coi^^^d  fpr  the  plaintiff,  1^  That  the  fine  did  not  v?At.35. 
create  a  dis^^ntinuaipice,  the  consequence  of  which 
was,jthat  jke  right  of  en;try  of  the  issue  in  taiJl  com- 
meipi^  anim^d^tely  on  tlie  death .  pf  the  tenant  in 
tail^.whif^h  i^pp^ncid  in  1663,  .^ve  .twenty  years 
.  l^^fiD^e  the  ia^u,e  .entered:,  jjjierefpre  his  .f»iitry  was 
barrel  by  th^  si^tute.  of  liqoi^tions. 

2«Th   ^t  the  discontinuance,  if  any,  did  not  deter- 
mine with  the  estate  ibr  three  lives,  but  still  continued 
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to  bar  the  entry  of  the  issiie  in  tail,  by  the  commoa 
law;  because  a  fee  passed  by  the  first  fine  to  the 
cognizee,  therefore  the  discontinuance  was  of  the 
'Whole  fee :  but  if  the  first  fine  alone  did  not  work  a 
discontinuance  in  fee,  yet  the  second  fine  and  warranty 
did,  in  order  that  the  warranty  might  be  preserved. 

8^,  That  the  entry  was  barred  by  the  statute  of 

limitations,  which  enacted,  that  no  person  shouid  enter 

-into  lands  but  within  twenty  years  after  his  right  or 

title  should  first  descend  or  accrue.     In  idiis  xrase  the 

-first  right  or  title  that  descended  was  a  right  of  action. 

Viz.  to  Sijbrmedony  which  accrued  to  the  issue  im- 

mediately  on  the  deatii  of  the  tenant  in  tail,  which 

happened  above  thirty-five  years  before  ^  and  the  issue 

having  neglected  for  above  twenty  years  to  sue  for 

^the  estate',  was  thereby  barred,  not  only  of  his  action, 

hut  of  his  entry  also  y  for  otherwise,  a  man  might 

•enter  into  lands,  when  he  had  no  way  by  law  to  re- 

'-cover  them,  having  lost  that  remedy  by  his  own 

default;  which  would  be  absurd  and  inconvenient, 

with  respect  to  purdtasers,  and  the  disturbance  of 

•long  possessors. 

On  the  other  iside  it  was  conteflided,  that  the  only 

•^question  in  the  case  was,  whether  the  lessor  of  the 

plaintiff  might  lawfully  enter,  after  tiie  determination 

of  the  estate  for  three  Kves,  granted  by  the  first  fine ; 

for  it  was  not  pretended  that  a  fine,  levied  in  a  couH 

•of  ancient  demesne,  would  bar  an  estate  tail.    That 

the  first  fine  made  a  discontinuance  of  the  estate,  and 

took  away  the  entry  of  the  tenant  in  tail,  during  llie 

lives  of  the  lessees  only ;  but  that  the  grant  of  die 

reversion  by  the  second  fine,  did  not  make  a  discon- 

tinuance  in  fe^ ;   consequentlyj  when  the  last'  life 

dropped,  in  1693,  the  discontinuance  was  detertninedi 

•  and  the  right  of  entry  revived ;  therefore  the  issue' in 
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tail  nyght  lawfully  enter,  and  was  riot  baixed  by  the 
statute  of  limitatioiis,  his  right  not  accruing  till  1693. 
The  judgement  was  affirmed. 

87*  It  is  said  by  Lord  Hardwicke,  that  a  remainder-  1  Vesey,  278^, 
man  expectant  on  an  estate  for  life  or  years,  to  whom 
a  right  to  enter,  or  bring  an  ejectment,  is  giveu  by 
tlie  forfeiture  of  the  tenant  for  life  or^  years,  i»  riot 
^und  to  do  so:  therefore  if  he  comes  within  his  Vide  Tit.  35. 
time,  after  the  remainder  attached,  it  will  be  good ;  ^'  ^^' 
nor  can  the  stati^er  of  limitations  be  insisted  on  against 
him,  for  not  coming  within  twenty  years  after  his  title  ^ 

first  accrued  by  the  forfeiture. 

38.  With  respect  to  the  entry  which  is  required  to  The  Entry 
preserve  a  right  of  possession,  it  has  been  resolved,.  tbelJ^d?" 
that  in  proving  an.  entry  or  claim,  it  is  necessary  to 
produce  evidence  of  its  having  been  made  upon  the  Ford  r.  Grey^ 
land  claimed ;  unless  there  be  a  special  reason  to  the  ^  ^     ^^" 
contrary ;  and  also  that  it  was  not  a  casual  entry,  but 
made  ammo  clamandi. 

99-  If  a  person  is  prevented  by  force  or  violence  Lit.  $  419. 
from  entering  on  lands,  he  must  then  make  his  claim  ^  ^^^^'  ^^^  *• 
as  near  the  land  as  he  can ;  which  in  that  case  will 
be  as  effectual  as  if  he  had  made  an  actual  entry. 

40.  If  a  person,  having  a  right  of  entry  into  a  free-  i  Llli.  Ab. 
hcdd  estate,  enters  upon  part  of  it,  such  entry  will  be 
adjudged  good  for  all  possessed  by  one  tenant ;  but 

^  where  there  are  several  tenants,  there  must  be'entries 
on  each  of  them :  a  special  entry  into  a  house,  with 
which  lands  are  o<;tcupied,  claiming  the  whole,  is 
however  a  good  entry  as  to  the  lands. 

41.  On  a  special  verdict,  the  single  question  was,  Oreev.Rolle, 
whether  the  entry  oijcestui  que  tnist  would  be  sufficient  715/ 

to  avoid  the  statute  of  limitations  of  21  Ja.  I.     It  was 
neldrcleailyl^y  the  whole  Court,  that  such  entry  was 
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suiBcieixt  to  avoid  the  statttte  ;  and  that  they 
not  bear  any  argument  on  the  point.     « 
And  followed      42.  By  the  Stat  4  Ann.  c.  16.  %  16.  it  is  enacttd, 
y  an  c  ion.  ^^^^  ^^  claim  or  entry  to  be  made  of  or  upon  any 

lands,  tenements,  or  hereditaments,  shkU  be  Mffic»ant 
within  the  statute  of  limitations,  unless  li{i4n  such 
entry  or  claim  an  action  shall  be  commenced  within 
one  year  after  the  making  of  such  entry  0#  claim, 
and  be  prosecuted  with  eflfect. 
Savings  in  43*  By  the  stat  ^  Jvu  T.  c.  16.  §  2;  it  is  prirailed, 

2iVc.  *        *'  ^^^^  if  any  person  or  persons  that  shall  be  entitled 

to  such  writ  or  writs,  or  that  shall  have  such  right  iff 
title  of  entry,  shall  be,  at  liie  ttine  of  the  said  i%ht 
or  title  first  descended,  accrued,  come,  or  fidleii, 
within  the  age  of  twenty-one  years,  feme  covert,  imn 
compos  mentis^  imprisoned,  or  beyond  the  seaa^  that 
then  such  person  and  persons,  and  his  and  thek  heir 
and  heirs^  dhali  or  may,  iiotwithstandii^  the  said 
twenty  years  be  expired,  bring  has  action  or  make  his 
entry,  as  he  might  have  done  before  this  act ;  to  as 
such  person  and  persons,  or  his  or  their  heir  or  heirs, 
shall,  within  ten  years  next  after  his  and  flieir  iuU  age, 
discoverture,  coming  of  sound  mind,  enlargement  out 
of  prison,  or  coming  into  this  realm,  or  death,  take 
benefit  of  and  sue  forth  the  same,  and  at  no  fiitee  aft^ 
the  said  ten  years. 
Doe  V.Jones,      44,  Upon  the  construction  of  this  dauae,  it  has 

Tiu35«c  11 

*  been  held  that  the  disabilities  here  mentioned  must 
exist  at  the  time  xdien  the  r%ht  first  accrues ;  for 
if  the  time  once  begins  to  run,  no  subsequent  disabffity 
will  avail. 


DodvJesson,  45.  In  a  modem  case,  where  the  ancestor  died 
CottreU  V.'  ^ised,  leaving  a  son  and  a  daughter  kifimtB,  and  ofi 
?Taimt  826  ^^  ^^^^^  ^^  ^^  ancestor,  a  stranger  entered ;  tte 
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SOU  9opn  afber  wei^t  to  a^a^  and  was  supposed  to  have 
died  abroad,  within  age.  It  was  held  that  the  daughter 
^fpis  not  entitled  to  twenty  years,  to  make  her  entfy 
afier  the  death  of  her  hrother,  but  only  to  ten  years : 
naiore  thaii  twenty  years,  haying  elapsed  in  the  whole 
siQce  the  death  of  the  person  last  seised,  i^  ^^^^  ^^^ 

46!.  ^11  natural  personsj^  and  all  estates  in  land,  ^p^^^  ^^^ 
vbether  freet^old.  qrleasehold,  .^re.  within  the  statutes  Statutes  ex- 
<^4iniita1^ion  5  ^s  also  customary  rents^  of  which  seisin  l^j  • 
i$  thQ  proper  proof)  and  suit  and  service  to  a  court  Eldridge  * 

baron  '  '  '        v.  Knott, 

°"^"-  Cowp.214. 

47*  It  is  said  by  Lord  C  B.  Gilbert,  that  the  sta-  xen.  17S. 
tutes  of  limitation  extend  to  copyhold  estates ;  being 
n(adje  for  t^e  preservation  of  public  quiet ;  and  no 
W9y9  tending  to  i)^t  prejudiccf  of  fhe  lord  or  tenant : 
that'  2^ov^  concerning  copyholds  are  as  fully  and 
pblix^y- within  the  words  of  these  acts,  as  any  other 
acti^Wf  \  SO  tiiere  is  no  reason  to  exclude  them  from 
liifr  tn^aaing.    4nd  Ix)r4  Kenyon  h^l4,  that  m  the  3  Term  R. 


132. 


{Me  <)f  A  copyliold^  theife  could  be  no  entry  for  it  for- 
fettme  alter  tv«Pty  ygf^rs.     . ' 

48.  Offic6$.with  £$$»  find  profits  are  within  the  in- 
tent and  meaning  of  the  statutes  of  limitation.    Thus  Tit.  25.  f  7o» 
in  the  contesjt  i^hich  ^k  place  in  the  House  of 

Lords  in  I78I,  for  the  office  of  Great  Chamberlain  of 

fip^aad^jbhe  Judges  l^eing  asked  whether  the  right  of 

£oiPd  P^Pcy  to  that  office- was  barred  by  the  statute  ^rds  Journ. 

of'ljmitfitio]!),  they  apsycred,  that  there  having  been  ^^  *    ' 

an  adverse  possesjupa  of  more  than  sixty  years  against 

fahn,  without  any  actual  seisin  in  him  or  his  ancestors^ 

his  rigbt  would  be  barred  in  any  real  action  by  the  .  s^ 

statute  of  limitation. 

49.  There  are  several  persons  and  estates  that  are  What  are  not 
not  comprehended  within  the  statutes  of  limitation  j  ^  *"  ^  f"** 
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which  are  therefore  not  affected  by  a  nonclaim' for 
any  indefinite  period. 
Ecclesiastical      50.  Ecclesiastical  corporations,   and  generally  all 
Corpora-       ecclesiastical  persons,  seised  in  right  of  their  churches, 

being  restrained  from  alienation  by  several  poisitive 
laws,  are  not  within  any  of  the  statutes  of  limitation ; 
Mafidalen      and  therefore  cannot  bar  their  successors  by  neglect- 
Tit.  SdT^'     ^^S  t^  bring  actions  for  recovery  of  their  possessions 

within  the  time  prescribed  by  these  statutes :  but  an 
Flowd.  358.    ecclesiastical  person,  who  is  guilty  of  this  neglect,  will 

himself  be  barred. 
Advowsons.        ^1*  There  is  no  limitation  as  to  the  time  within 

which  any  action  touching  advowsons  is  to  be 
brought ;  at  least  none  later  than  the  time  of  Rich.  I. 
For  by  the  statute  1  Mary,  §  4.  it  is  enacted,  that  the 
statute  32  Hen.  VIII.  shall  not  extend  to  a  Writ  of 
right  of  advowson,  quare  impedit^  darrein  presentment^ 
8^.  And  by  the  statute  7  Ann.  c.  18.  it  is  enacted, 
that  no  usurpation  shall  displace  the  estate  of  the 
patron ;  and  that  he  may  present  on  the  next  avoidance,' 
1  Inst.  115  a.  as  though  there  had  not  been  any  usurpation  ;  which 

provision  in  e£fect  takes  away  all  limitations  of  suits 

about  the  right  of  patronage. 

Tithee.  52.  Tithes  belonging  to  the  church  are  not  within 

Musseiidin     ^^  Statutes  of  limitation,  because  the  nonclaim  of  the 

Glib.  R.  228.  former  rectors  of  a  parish  cannot  prejudice  their 

'  successors.    Nor  can  a  prescription  de  non  decknando 

be  set  up  against  a  lay  impropriator  ;  though  long 

possession  of  a  portion  of  tithes  will  create  a  title.  • 

Dignities.  53.  Dignities  or  titles  of  honour  are  not  within  any 

J  51.  *^'  '  of  the  statutes  of  limitation,  as  has  been  ah^y 

shown. 
Rentocreated      54.  It  has  been  shown  that  customary  and  pre- 
^    ^  *        scriptive  rents  are  comprised  within  these  statutes : 
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but  where  a  rent  is  created  by  deed  or  errant,  of  which  ^  I"**-  ^  ^^  «• 

-2  Vcrn#  235* 

the  commencement  can  be  shown,  it  is  not  within  ]0Ve8!467! 
them. 

^.  5S^  A.  by  deed  indented  made  a  feofiment  in  fee  Foster'sCase, 
to  B.  and  his  heirs,  rendering  10^.  a  year  rent  to  A.       ^^*    * 
and  his  heirs;  of  which  rent  the  heirs  of  A.  had 
not  been  seised  for  40  years.    It  was  determined  that 
liiey^  might  notwithstanding  distrain  for  it :  for  the 
statute  32  Hen.  VIII.  was  intended  to  operate  only 
where  the  avowant  was  driven  to^  allege  a  seisin  by 
force  of  some  old  statute  of  limitation ;  and  that  was 
when  the  seisin  was  material,  and  of  such  force  j;hat 
kxshould  not  be  avoided  in' avowry,  although  it  were 
by  encroachment,  as  between  the  lord  and  tenant. 
But  in  the  case  of  reservation  or  grant  of  a  rent,  there 
the .  deed  is  the  title,  and  the  beginning  thereof 
appears :  no  encroachment  in  that  case  shall  hurt,  nor 
is  any  seisin  material.    And  this  construction  stands 
with ;  the  .words  of  the  actp— <<  No  man  shall  make 
avowry  and  allege  seisin,  &c.'' ;  by  which  it  appears 
that  that  branch  extends  only  where  the  avowant 
ought  to  allege  seisin.     But  where  no  seisin  is  re- 
quisite, it  is  out  of  the  words  and  intent  of  the  act ; 
for  it  intends  to  limit  a  time  for  the  seisin,  which 
seisin. is  required  by  law  to  be  alleged;  and  not  to 
compel  any  one  to  allege  seisin,  where  seisin  was  not 
necessary  before.  .  . 

56.  The  exemption  of  rent  out  of  the  statute  iloBtliSa. 
32  Hen.  VIII.  should  be  understood  with  this  qualifi-  **' 
cation ;  that  the  certainty  of  the  rent  should  appear 
in  :the  deed ;  because  otherwise  the  qiumtum  of  the 
rent  .  is  no  more  ascertained  by  the  deed,  than  if 
there  'was  not  one  existing.  If  therefore  the  rent  is 
created  by  reference  to  something  out  of.  the  deed, 
as  by  reserving  such  rent  as  the  person  reserving  pay  s 
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over,  without  expces^ing  what  that  is ;  and  die  latter 

not  having  comioeiioed  by  d^feod,  is  one  of  which  seiaia 

is  the  proper  proof.     In  such  a  case  seisin  is  equalLjr 

r^^^Ini'^'      necesaary  to  boUiranta ;  icmsequfenfly  botibi  Qdght*to 

2  Vern.  235.  be  equally  deemed  within  thia  statute. 

Fealty,  &c.        57.  Fealty  is  ^thin  the  letter  or  the   stat  52 

2  —  95.  ^  Hen.  Vm. :  yet  Lord  Coke  sayst  tibiat  fealty  and  all 
4  Rep.  10  6.   other  incidentjrl  nervices,  stieik  as  heriet  service,  or 

to  cover  the  lord's,  hall,  and  the  like  ;  for  that  they 
Bennet  v.      inight  not  happen  within  the  times  hmited  by  that 

3  Lev.  21 .  act ;  were,  by  construction^  out  of  the  meaning  of  it. 
Bond  Debts,  58.  Bond  debts  and  other  specialties^  are  not 
^^      >.o^    within  the  statutes  of  limitation.      But  where  an 

1  Burr.  434.  .         .     . 

Oswald  ▼.  action  IS  brought  on  a  bond,  and  the  money  does 
\^ma  R.  ^^  appear  to  have  been  demanded,  or  the  interest^ 
270.  within  @Q  years,  this  amounts  to  a  paresumption  that 

it  haa  been  paid. 
NuUum  50.  We  have  seen  that  at  common  law  no  pre* 

tempus  Act.  g^jjp^QQ  could  be  maintained  against  the  King ;  nor 

was  he  bound  by  the  stat  32  Hen.  VIII. :  and  this 

privilege  extended  to  his  lesseia. 
Lee  T.  -  60.  Thus  where  A.  having  a  lease  from  the  Grown 

Cro  ™*li2  ^^^  ^^  years,  and  being  out  of  possession  for  more 
331.  ^  than  20  years,  he  notwithstanding  redovered  in  eject* 
59^°*   jec .    ^^^^ .    f^  ^  9g  possession  was*  that '  of  the  King^ 

against  whom  the  want  of:  pps^ession  G0i|ld  n^  he 
legally  objected. 

61.  By  the  statute  21  Ja.  I.e.  2.  it  was  enacted, 
that  a  quiet  and  uninterrupted  enjoyment,  for  60 
years  before  the  passing  ci  that  act;  of  any  estate 
originally  derived  from  the  Crown,  ahouU  bar  the 
Crown  from  any  right  or  sint  to  recover  such  estate^ 
under  pretence  of  any  flaw  in  the  grant;  'ot  other 
defect  of  title.  This  act,  at  tiie  time  nt^^was  made^ 
secuiBd  the  tights  of  such  as  could  then  prove  a  peak 
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session  of  60  years }  but,  from  its  nature,  was  con* 
tinually  diminishixig  in  its  ^(bct,  and  departing  from 
its  principle  |  so  that  some  new  hm  became '  every 
day  nlM&"necessary,  to  secure  the  possessions  dT  tiie 
sufajetrf  from  the  claims  of  the  Crown. 
'  i5i.  it  wattiiereftMre  enacted  by  the  statute  9  Geo.IIL 
e.  l€. — *^  That  the  King's  Majesty,  his  heirs  or  suc- 
cessors, shall  not  at  anytime  hereafter  sue,  impeach, 
question,  or  implead  any  person  or  persons,  bodies 
politic  or  corporate,  for  or  in  anywise  concerning  any 
man<Ms,  lands,  tenements,  rents,  tithes,  or  heredita- 
menfs  whatsoever,  (other  than  liberties  or  franchises} 
or  for  or  in  anywise  concerning  the  revenues,  issues, 
or  profits  therec^,  or  make  any  title,  claim,  challenge, 
or  demand  for  or  into  the  same,  by  reasoii  of  any 
right  or  title  which  hath  not  first  accrued  or  grown, 
or  which  shall  not  hereafter  first  accrue  and  grow, 
within  the  space  of  60  years  next  before  the  fiCng, 
issuing,  or  commencing  of  every  such  action,  bill, 
plaint,  information,  commission,  or  other  suit  or  pro- 
ceeding, as  shall  at  anytime  or  times  hereafter  be  filed, 
issued,  or  commenced  for  recovering  the  same,  of  in 
r^specit  thereof;  unless  his  Majesty,  or  some  of  his  pro- 
genitors, predecessors  or  ancestors,  heirs  or  successors. 
Of  sotne  other  pierson  or  persons,  bodies  politic  or 
corporate,  under  whom  his  Majesty,  his  heirs  or 
^ucdessors,  any  thing  h^th  or  lawftilly  claimeth,  or 
shall  have  or  lawfully  claim,  have  or  shall  have  been 
answered  by  force  and  virtue  of  any'  such  right  or 
title  to  the  same  rents,  issues,  and  profits  of  any 
honour,  manor,  or  other  hereditaments  whereof  the 
j[>femises  in  question  Shall  be  part  or  parcel,  within  the 
Space  bf  60  years ;  or  that  the  same  have  or  shall 
have  been  duly  in  charge  to  his  Majesty,  or  some 
bf  hts  progenitors,  predecessors  or  ancestors,  heirs 
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or  successors,  or  haye^or  shall^have  stood  imuper  oi** 

recordy  within  the  said  space  of  60  years." 

Where  63.  The   Statutes  of  limitation  only  fix  certain 

^  Doctrine  periods  within  which  di^rent  real  and  personal  actions 

ofLiiniu-      jjj^y  jjg  brought,  in  the  courts  of  common  law;  and 

therefore  do  not  extend  to  suits  in  equity.  But  the 
Treat  of  Eq.  ^^litation  of  suits  being  founded  in  public  convenience, 
15  Ves.  496.  smd  attended  with  so  much  utility,  t|ie  courts  of  equity 
^^  — ;  ^^^*   have   adopted  the  principles  established  by  these 

statutes,  as  positive  rules  for  their  conduct. 
Tit.  15,  c.  3.   .    6*'  Thus  it  has  been  long  settled,  that  where  a 
(  ^^'  mortgagee  has  been  in  possession  for  20  years,  with- 

out claim,  that  circumstance  maybe  pleaded  to  a 
bill  for  redemption ;  unless  there  be  an  excuse  by 
reason    of    imprisonment,    infancy,   coverture,    or 
Anst.  Rep.     absence.      For  as   20  years  possession  barred  an 
vol!  3. 755.     ^T^^  and  ejectment,  there  was  the  same  reason  for 

allowing  it  to  bar  a  redemption.     It  follows  that 

20  years  possession  constitutes  a  good  title  in  equity  ; 

because  the  only  remedy  there,  is  by  bill. 

Smith  V.  65.  Upon  a  bill  of  review  brought  between  30 

R.639.  n^.  ^^^  ^  years  after  the  decree  pronounced.  Lord 

Camden  said,  that  as  oft;en  as  parliament  had  limited 
the  time  of  actions  and  remedies  to  a  certain  period, 
in  legal  proceedings,  the  Court  of  Chancery  had 
adopted  that  rule,  and  applied  it  to  similar  cases  in 
equity.  For  when  the  legislature  had  fixed  the  time 
at  law,  it  would  have  been  preposterous  for  equity, 
which  by  its  own  proper  authority  always  maintained 
a  limitation,  to  countenance  laches  beyond  the 
period  to  which  they  were  confined  by  parliament 
Therefore  in  all  cases  where  the  legal  right  had  been 
barred  by  parliament,  the  equitable  right  to  the  same 
Edwards  ▼.  thing  had  been  concluded  by  the  same  bar.  .The 
9^^* «  1     House  of  Lords  had  therefore  determined,  that  20 

2  Bro.  Pari.  i 

Ca.  98. 
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years  should  bar  a  bill  of  revivor,  because  the  statute  VideTlt.  35. 
of  Will.  in.  had  barred  all  writs  of  error  after  thai 
period. 

66.  There  are,  however,  several  cases  in  which 
courts  of  equity  have  refused  to  adopt  the  principles 
of  the  statutes  of  limitation.  Thus  it  is  generally 
Add,  that  a  trust  is  not  within  the  statutes  of  limi^ 
tation  i  but  this  proposition  only  applies  to  cases 
arising  between  a  ceshii  que  trust  and  his  trustee, 
where  there  is  no  adverse  possession.  And  Lord 
Hardwicke  has  said,  that  this  rule  does  not  hold  J^eweUin  v. 

.  Mackwortb, 

between  the  cestm  que  trust  and  trustee  on  the  one  15  Viiu  Ab. 
side,   and  strangers  on  the  other:   for  that  would  ^^' 
be  to  make  the  statute  of  no  force  at  all ;    because  .' 
there  was  hardly  any  estate  of  consequence  without 
'such  trust;  and  so  the  act  would  never  take  place. 
Therefore,  where  a  cestui  que  trust  and  his  trustee, 
were  both  out  of  possession  for  the  time  limited,  the 
party  in  possession  had  a  good  bar  against  both  of 
them. 

Qj.  Where  fraud  is  charged,  the  defendant  cannot 
plead  the  statute  of  limitations  to  the  discovery  of 
lifs  title,  but  must  answer  to  the  fraud. 

'68.  A  bill  was  brought  for   a  discovery  of  tlfe  BwkncUv. 
defendant's  title,  charging  fraud  in  the  defendant,  3Atk.558. 
and  praying  to  be  let  into  possession  of  the  estate ; 
the  defendant  pleaded  the  statute  of  limitations,  both 
to  the  discovery  and  relief. 

Lord  Hardwicke  was  of  opinion  that  the  defendant 
could  not  plead  the  statute  of  limitations  to  the  dis- 
covery ;  but  must  answer  the  fraud :  that  as  the 
defendant  had  pleaded  it,  it  was  in  the  nature  of  a 
demurrer;  for  the  defendant  not  averring  anyfS!iet 
to  which  the  plaintiff  might  reply,  but  resting  it  on 
facts  of  the  plaintifPs  own  showing  j   if  he  was  to 
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dOLow  the  plea,  the  plaintiff^  could  not  take  Qxcep- 
tioDs  to  the  answer,  and  therefore  overruled  the 
plea. 

69.  In  another  case  Lord  Hardwicke  is  repoited 
to  have  said — ^'  There  may  be  a  case  where  ^p 
circumstance  of  concealing  a  deed  shall  prevent  the 
statute's  barring ;  but  there  it  must.be  a  vcduntaiiy 
and  fraudulent  detaining  ;  fo3r  to  say .  that ;  Qiep^ly 
having  an  old  deed  in  one's  possession,  shajl  deprive 
-a  man  of  the  benefit  of  the  act,  is  going  too  fsxi 
and  would  be  a. hard  constructicn)  of  a  statute  for 
quietnig. possessions :  it  must  therefore  be  an  inten- 
tion44  concealment." 

70<  A  legacy  given  out  of  real  prop^ity  js  only 
recoverable  in  a  cpurt  of  equity,  and  therefore  }s 
s^t  within  the  statutes  of  limitation ;  frpm  which 
it  follows,  that  length  of  time  alone  will  not  bar  it ; 
but  it  will  rfuse  a  presumption  of  payment,,  which, 
unless  repelled  :by  evidence  of  particular  circum- 
stances, will  be  conclusive. 

71.  In  a  tfxgd^n  case,  where  a  bfll^  was  bought 
for  the.  paymei^t  of  a  legacy,  tfhich  was  resisted  fm 
the  ground  of  presumed  payment,,  afisiog  from. the 
'tefigth  of  time  that  had  elapsed  without  any  demand, 
ivhiich  was  ^ove  4bO  years ;  and  because  the  rep^- 
sentie^tives  both  real  and  personal,  ^d  all  the  persons 
who  p^uld  throw  any  light  Qfi  the  subject,  were.deiul ; 
Lord  Commissioner  Eyre  said — *<  It  .is  a  ^presump- 
tion: of  fkct,  in  legal  procciedings  before  juries,  that 

i^iffits,  thci  mostsolequiily  established  on  the  face  of 
theo^  will  be  presumed  to  be  satis^ed,  after  a  certain 
length  of  time.  Cou]:ta  of  equity  would  do  veiy  iU 
by  not  adc|>ting  tliat  rule,  so  essential  is  it  to  general 
justice,  that  though  the  presumption  has  .often  hap- 
pened to  be  against  the  truth  of  the  &ct,  yet  it  is 
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better  for  the  endi  of  general  justice,  that  the  pre- 
sumption should  be  made  and  favoured,  and  not  be 
easily  rebutted,  Ihan  to  let  in  evidence  of  demands 
of  this  nature,  from  which  infinite  mischief  and 
injustice  might  arise. 

The  Court  presumed  that  the  legacy  was  paid, 
and  dismissed  the  bill. 

72.  It  is  said,  that  if  a  person  sues  in  Chancery,  GUbert  v. 
and   pending,  the  suit  there,  the  statute  of  limita-  2  Vem.  503. 
tions  attaches  on  his  demand,  and  his  bill  is  after- 
wards dismissed,  the  matter  being  properly  determinr  Mackenzie  v. 
able  at  law,  the  Court  will  preserve  the  plaintiflPs  right,  73^'  ftrl. 
and  will  direct  that  the  defendant  shall  not  plead  the  ^  282. 
statute  of  limitations  in  bar  to  the  demand.    But  in 
another  case  it  was  said  that  the  Court  of  Chanceiy 
would  allow  the  statute  of  limitations  to  be  pleaded,  Anon.2Cha. 
unless  the  party  in  such  suit  was  stayed  by  act  of  the  xit.35/c.  u. 
Court,  as  by  an  injunction. 


ENI?   OF   THK   THIRD   VOLUME. 


Printed  hy  A.  Strahan,  Law -Printer  to  Mis  Majtstf, 
Primers- Street,  London. 


•        • 


\ 


I 


3  bios  Oba  QH3  00^ 


^ 


